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THE APPLICATION OF THE PRINCIPLE OF SUBSIDIARITY AND THE REGIONS

European public opinion has displayed growing reservations in the
face of the possibility that the road to European Union may lead
to a model which is centralized, imposes uniformity, is
inefficient and places increasing importance on the new Brussels-

based bureaucracy.

This reception has been put to great use by opponents of the
ratification of the Treaty of European Union, who have rightly
based their theses on some of the decisions of the European
Community which demonstrate an excess of interventionist spirit

in the creation of the Community.

Although it is very difficult to find a suitable balance between
. the creation of European unity and total respect for the powers
and reébonsibilities attributed to the existing administrations,
everyone agrees that new, excessive European bureaucracy is to

be avoided.

The European Parliament, aware of this underlying problem, came
to grips with it by the approval of Giscard d'Estaing's report
on the application of the principle of subsidiarity in the

European Union last year.

Fortunately, this initiative has been &igganAs¥ Afr incorporated
by the Council of Europe into the Maastricht Agreements on the
Treaty of European Union, defining the principle of subsidiarity

in article 3B, which we will go on to discuss later.

Like any constituticnal principle, -and in fact the Treaty of

European Union means a new constituent Treaty of the Communities—



the definition of the principle of subsidiarity is very broad and
depends on the political moment and the forces present in the
Community framework. This is why, at the present time, attempts
to define the content and application of the principle have led
to different positions being taken up by some governments,. such

as:

1) The British position, which in fact implies a devolution of
the powers and responsibilities of the Commission to the

states.

2) The position which backs the application of the principle,
though limiting it to relations between the Community and

the states.

- 3) The position which sees the extension of the principle to

the regions.

We will now go on to examine it in detail, and see what is the
meaning, the definition and application of the principle of
subsidiarity, and which position extends the principle of

subsidiarity to the incorporation of the regions.

The meaning and importance of the principle of subsidiarity

The principle of subsidiarity is one of the key notions in

understanding the scope and meaning of the Treaty of Maastricht.

In the course of the Intergovernmental Conferences held in 1991
to prepare the text of the Treaty, the question as to what the

limit of Community powers and responsibilities should be and how




it could be more effectively related to those of the member
states was basically centred around discussion of the definition
and consequences of the notion of subsidiarity, understood as a
guideline along which_to advance with more democratic guarantees
in the process of European construction, in its two-fold role of
criterion for political action and principle for the generation

of legal obligations.

In fact, one of the most important questions considered during
the above-mentioned Conferences was the need for the Treaty of
Maastricht to try to respond to the general fear, shared by some
member state governments and their respective public opinions,
that the process of moving towards European unity may imply an

excessive centralization towards Community administration.

7Furthe{more, added to this general concern was a certain
impression that the Community was trying -—unduly and
superfluously- to bring into line aspects which were very deeply
rooted in the singular nature of each state, giving its citizens
and state parliaments the impression that their rights and
aspirations were being sacrificed unnecessarily to the process

of European integration.
L]

In this sense, it can be said that finally, the Treaty of
Maastricht, by especially incorporating the principle of
subsidiarity into the basic legal texts of this process for the
first time, has provided a positive answer to these problems, by
the fact that it represents a specific criterion of political and
legal evaluation as to what the limits on future powers and
responsibilities of the Community should be within the dynamics

of European integration.



The aim of the introduction of the principle of subsidiarity into
the Treaty has therefore been the desire to place a limit on the
extension, by any means other than democratically, of the future
powers and responsibilities of the Community; and this at a time
when precisely as a result of the Treaty, a new phase was being
undertaken on the path to European unity, characterized by deeper
integration among member states, above all in economic and

monetary aspects.

So we can say that the Treaty of Maastricht provides the
Community with a solid basis on which to continue the task of
constructing European unity, defining the framework within which
this aim is to be achieved and the common actions to be
undertaken if necessary and, at the same time, introducing new,
legally-binding limits on the actions of Community institutions
.in those instances in which this action could be considered to
be supé}fluous or unduly invade the powers and responsibilities

of member states.
Definition

Article B of the Treaty points out that "the aims of the Uniocn
will be achieved with regard to the principle of subsidiarity,
as defined in article 3B of the constituent Treaty of the

European Community".

So, the new article 3B of the constituent Treaty of the European
Community defines the notion of subsidiarity; it does so in the

following terms:

"The Community will act within the limits of the powers and

responsibilities attributed to it by this Treaty and the



aims herein assigned to it.

In those areas which are not its exclusive powers and
responsibilities, the Community will intervene, in
accordance with the principle of subsidiarity, only ;n as
far as the aims of the action to be carried out cannot be
achieved sufficiently by its member states and consequently
may be achieved more effectively as a result of the extent

or the effects of anticipated action at Community level.

No action of the Community will exceed what is considered

necessary to achieve the aims of this Treaty".

To express the same idea more simply, the principle of
subsidiarity, as it is defined in this article, means that the
. intervention of the Community will only take place in the areas
in whidh it can be considered to be more effective than the
separate intervention of the administrations of the member

states.

Furthermore —and this is a complementary but also very important
aspect of this notion— the measures adopted by the Community in
the above-mentioned areas will, in any case, have to be in

proportion to the aims it is hoped toc achieve.

So it is worth saying that the 1limit on the expansion of
Community powers and responsibilities does not arise from a
strict political decision to impede this expansion in itself, but
from a concern that the entire process of Community construction
be carried out with a guarantee of effectiveness and democratic
legitimacy; that is to say, with the guarantee that the decision

will be made by levels of political representation and legitimacy



—at Community or state level— which are more suited to achieving

the hoped-for results.
Application

Nonetheless, different question marks hang over the practical
application of what I have just explained. Who's job will it
eventually be to decide whether an action is more effective if
carried out by the Community or by the separate member states?
Who will be responsible for ensuring control of this principle?
And, in the end, what will be the practical consequences of the
application of the principle in the immediate future, above all

in the Community decision-making process?

First of all, in these questions it is necessary to stress that
. the adoption of Community decisions always involves a process of
permahént negotiation among its various institutions; therefore
the introduction of the principle of subsidiarity will simply
mean that once the Treaty comes into force, each new legislative
act of the Community could be examined under this principle or
criterion and that the Commission and the Council, above all,
will have to }espect it both in word, as a legal restriction, and

>
in spirit, as a political assessment.

Furthermore, it will be necessary to bear in mind that precisely
because of its legally binding nature, the interpretation of this
principle and its application to individual cases will be
guaranteed by the intervention of the European Community Court
of Justice, which will exercise a major role in specifying the

content, limits and practical working of the principle.

Finally, it must be said that the logic behind the notion of



subsidiarity could encourage not only the decentralization of
decision-making processes and the carrying out of Community
actions between the Community and member states, but also between
the Community and the European regions, because the desire for
effectiveness in political management and respect for diversity
in the project of European construction have their counterpart
in the consideration of regional entities as differentiated
territorial areas and, in many cases, as entirely suitable for
the application of Community policies. However, this possibility
depends essentially on the political determination of the member

states' governments.

Different positions adopted with regard to the principle of

subsidiarity

.Different states, among them Germany and the United Kingdom,
insisted on the introduction of this principle during negotiation

of the Treaty of Maastricht.

The United Kingdom hoped to slow down the process of Community

integration and even reduce Community scope. (Major spoke of
"scrapping" part of Community legislation in force). It was even
said, in Britishaquarters, that this would help to overcome
Denmark's mistrust of Maastricht, though Denmark itself had never
used these arguments, nor had it shown itself to be particularly

interested in this principle.

Germany, on the other hand, defended the role of the regions in
the drawing up and application of Community law when the powers
and responsibilities of the Ldnder were affected; therefore in
the application of the principle of subsidiarity, sub-state and

regional levels should be included.



Spain holds a very rigid position, considering that this
principle should not be applied internally or affect the division
of powers and responsibilities between the Spanish State and

Spanish Autonomous Communities or regions.

The European Parliament considers that the notion of subsidiarity

must not be applied to renationalize Community politics. It also
believes that neither Community scope nor institutional balance

should be guestioned. As regards the regions, the Commission

thinks that the future Regions Committee must not be left out of
Community action and all efforts must be made to ensure that this

Committee pronounces itself on all matters which affect it.

European integration and regional participation

The Eufopean regions, which are taking on a growing political
role in the Community as a whole, have increasingly defended both
their institutional recognition within the Community itself and
their desire to take part actively in the process of Eurocpean
construction.

We must remembe£ that since the creation of the European
Community in the fifties, a slow but sure process of political
and administrative decentralization has been taking place in
several member states in favour of Léidnder, nations, autonomous
communities and regions; having the powers and responsibilities
to create legislation or take action by virtue of their Statutes,
these regions, like Catalonia, are directly affected by European
construction. We must bear in mind that while the states recover
control of the powers and responsibilities transferred to the

Community, in that they participate directly in Community



Councils of Ministers, the regions have demonstrated their
concern at the possibility of being left out institutionally and

politically of the process of Community construction.

In response to this situation, the Treaty of Maastricht created

the Regions Committee which, despite its initial limitations,

will allow the organization of the opinions and channelling of
interests of the regions. The regions will therefore, for the
first time, have an advisory body to represent them at Community

level, which will have to be consulted in many matters.

This has been possible thanks to the position adopted by certain
European states, such as Germany and Belgium. But also worthy of

mention is the work of the Assembly of European Regions, whose

president is currently Mr. Jordi Pujol, President of the
-Generalitat,Government of Catalonia, who, since the Assembly was

founded in 1985, has promoted the role of European Regions in the

creation of the European Union.

The Assembly of European Regions (AER), aware of the changes
being wrought in Europe, as well as defending the need to promote
European unién, has emphasised the fact that it should be based
on a federal mod;l with a well-balanced structure which takes
into consideration the three levels: federal union, member states
and nations and regions. It recommends a division of powers and

responsibilities clearly laid-out according to the principle of

subsidiarity, and the right of the regions to initiative and
cooperation in the European decision-making process to the extent
that their rights and interests are affected, regional electoral
constituencies and the defence and guarantee of the language and

cultural rights of the regionms.



Faced with the question of whether or not it is desirable to

institutionalize the regional level in the design of the new

Community building, there are reasons to argue in favour of the

convenience of promoting the participation of the regions in the

creation of European union.

A)

B)

Political reasons: the very existence of the regional

dynamic in western Europe is evidence of the crisis and

insufficiency of the state as a model of political

organization. The force of the regional phenomenon arises
from societies' and individuals' need for their own
identity. In addition, the changes brought about in Central
and Eastern Europe will strengthen political
decentralization even further, because they are mainly
loosely  joined, plurinational entities which have
recognised, in the state, an instrument which centralizes

L }

and monopolises all social initiatives.

Economic reasons: the creation of the Internal European

Market could increase the regional North-south, East-West
differepces and disparities. In this way, the regional
level bécomes a geographical and institutional area which
is more suit;d to drawing up and applying a regional policy
which promotes both growth and economic and social
cohesion. For this reason, the strengthening of Community
powers and responsibilities should be accompanied by the

participation of regional authorities in the adoption of

decisions which affect them. 1In this way, better

information and increased participation of the citizens
involved in Community policies would be ensured, as would
the respect for the powers and responsibilities granted to

the regions by their respective Statutes of Autonomy.

10



C) Reasons of effectiveness: regional participation in the

process of drawing up Community regulations which affect
their powers and responsibilities is the best guarantee for

the correct application of Community law in the regions.

D) Social and cultural reasons: Vital for the existence of
European cultural citizenry and identity is the respect for

diversity of cultures and_languages present within Europe,

where various examples of plurinational states can be

found.

Reqgions and the principle of subsidiarity

Nonetheless, greater regional participation does not mean that
the states would lose their place. It is simply a question of
.considering a new conception of the state in a structure which

vy
also takes into account the regional level.

It is no wonder, then, that the AER should stress that the
setting up of a European union which respects the diversity of
its peoples and citizens has to include the application of the
principle of éubsidiarity which, in turn, in certain cases, takes
into account the }egional level, the level which is closest to

the citizens.

We are dealing with a complex matter which has a high level of
political content and therefore depends essentially on the
political determination of the member states to open the way up
to the greater involvement and acceptance of the peoples and

citizens of Europe.

The Treaty of Maastricht is the key to opening the way to

11



participation, which is essential for decisions to be adopted as
near to the citizens as possible; and the application of the
principle of subsidiarity is particularly essential if the
Community wishes to evolve with the whole-hearted backing of its

citizens.
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Gasoliba defensa a
Londres ¢l principi de
subsidiarietat de les regions

LONDRES — L'eurodiputat catala _
Carles Gasdliba va pronunciar ahir
una conferéncia sobre la subsidiarie-
tat de les regions, per tal de donar a
contixer 'experiéncia de Catalunya
en el tera regional. Gasdliba, convi-
dat pel Federal Trust londinenc, va
reafirmar e} creixent paper politic
que tenen les regions en ['Europa
comunitiria. (Redaccit) /
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Or Oto Schmuck: The iederal idea

10 weaken Germany, but . . "
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Anne-Marie Meyls-Uytisbrosck: Beigium was 8 product of London  Cerles Gasollba: he Selieves Calalonia I3 @ ‘couniry within s ounley’

Spelling out the S-word

OMN MAJOR will spend a
great dealof tine al the Edin-
Lutgh Suntimil arguing for
subsidianily within the Euro
pean Communuy. Some of the heads
of state present may be tempted to
ask him why he doesn’t practlise
what he preaches on his own palch
Subsidiarity in Britain was the
subje~t of a debate organised by the
Federal Trus: in London yesterday,
and they came from Flanders, Cata-
Ienia and Rheinland Palatinate to
explain how 1t works in practice.
The Scots present in the audience
couid perhaps understand more

Yesterday’s debate on subsidiarity raised the question of what
the Government means by it at home, reports HARRY CONROY

Lhan otners sume of the irony in the
presentations — when, for example,
Dr Otto Schmuck, from the German
Lander of Rheirland Palatinate.
said: “lt was the British who
insisted after the Second World War
that a federa] system of government
should be introduced in Germany.
The idea was Lo weaken Germany,
but inslead it has worked very
well "

Or when Catalonian MEP Carles

Gasoliba, challenged abwut Catale-
nia being described as a “country
within a cnuntry™, replied “Calalo-
nia Is a nation. I is only the Spamsh
governmend which has a terminol-
ogy problem.”

Or when Flemish Liberal MP
Anne-Marie Neyts-Uyltebroeck ex-
piatned that modern Belgium,
which is siuwly beconung a federal
state, was sel up at a “laondon
confercnoy”

Perhaps the final irony came
when the United Kingdom's presen-
tation gn the subject nf “Europe of
the Regions™ was presented by an
Enghsh counciller — Jehn Chat-
field.

The conference, however, provid-
ed an insight on how subsidiarity is
operating in large parts of Europe
and how they view the subsidiarily
question within Lhe European Com-
munity -— not as a means of slop-
ping at their national parliament or
assembly but as something which
percolates down to the lowes! effec.
tive level of government

They do nol see subsidiarity as
rolling back Swrope Lul rather an
allowing their regions Lo participate
fully in the Community.

Caries Gasolibg explained how the
six million Catalonians had pros-
pered since 1380 when they were
granied a large degree of aulonomy.
Senor Gasoliba, a lormer banker, ex-
plained: “Catalonia controls its own
education, environment. health and
industrial promotions policies.
There is a high flow of foreign in-
vestment into Catalonia from Swe-
den, Switzerland and Japan. British
firms had been established before
we gained our autonomy bul they
have not left "

He added: “There are some polili-
cians who demand tolal indepen-
dence [rom Spain bul they are not
2 signilicant power. We wani 2
strong Catalomia within Spain and
Europe.

“1'he Hritish Government seems
to wanl devolution from Europe for
itsell but we believe in the principle
ihat the regions of Eutope must be
included in any devolution of
power."”

The German Lander representa
tive, Dr Schmuck, described how the
16 federal governments which make
up Germany play an important role
not only within Gertnany but alsoin
Europe.

He Is employed in his Lander’s
Eurcpean Affairs Depariment
which all the German Landers are
creating

Advocating (he benefits of a de
volved system, which even the
presen! Government might agree
with. Dr Schmuck said: "The Land-
ers have created competition. They
compele wilth each other 1o attract
Industry and commerce, which
means that we don't have just one
large industrial and commercial
centre but several spread through-
out the reglons.”

The wide divergence between Lhe
Eurcpean zpproach to subsldlarity
and the United Kingdom's was high-
lighted by the discussion on the pro-
posed Commlttee of the Reglons

According to . Councillor
Chatlleld, who is president of the

Consuttalive Council of Repional
and Local Authonties with the RC
Connngsseen, thee ddebate in the 'Y
centies oo whether or not we will
appoint elected local authonly rep
rescntalives or whether some af our
24 representatives will bhe aivil
servants

In democralic terms this would
appear lo lag far behind the Ger
mans whose 2] representatives are
likely to be made up of ministers
from the Lander governments and i
sprinkling of local authorily
meminwrs

Councilior Chatfield made it clein
ihat if the British Government pur
sued the line of appointing non.
elecied representatives to the
Commitlee of the Regwons, Lhat it
would he “unacceptable”.

Ao eapicined Lian the Biodisi rop
resentatives {from the local authori-
ties on the existing EC consultalive
body were united in their view that
only elected representatives shouid
be appainted

*This 15 o cruss-party 1ssue.” he
said At presenl there are siv ol us
from tite UK on the existing commit
tee. Lhree from England and one
each from Scotland, Northern ire
land and Wales

“We have told the Government
Lthat the qualification 10 be a mem
ber of the Committee of the Regions
must be 1has you are elecled. 1tas not
for civil servants lo make decisions
on pohcy

Councillor Chatfield added “If un-
elecied represeniatives were ap
painted. 1 would not address the
democrabic deficiency which 15 why
this comuitiee was created ”

¥, continentil  represen

tatives atlenshng Lbe confcr

ence were appalled at the

icvel of the British debate
Carles Gasoliba said” “in Catalona
we don'l believe the Comnmiltee of
Lhe Hegons should be for local awn
thorily representatives This s an
other Inwer jevel of govermimeind
fram the regians

Conference charr Gars Milier o
rector of 1he Federal Trust, hae o
explain that wn the United Kingdom
local authorities had to try 1o make
up for the absence of devolver
GOVEI’I’HTI'.’I'“

The Briush dilemma was summec
up by Andrew Duff, of the Federa
Trusi, 1n his briefing paper to Lhe
conference in which he wrote. ““The
British position is vulnerable be
cause the Prime Minister sel sc
much store at the Maastricht Eure
pean Council one year ago In forcing
out of the Treaty text reference tc
the term ‘federal’. Instead, in Articie
A we have, much as in the Treaty of
Rome, 'an ever closer union among
the peoples of Europe. in which dec!
sions are taker as closely as possible
1o the citizen' ™

It ali depends on how long a piece
of siring you want “closely” to be

(C4 Clydesdale Ban



