Comme 1'affirme le vicomte Hippolyte Le Gouvello cdans son apologie du
"wénérable Michel Le Nobletz... apSitre de la Bretasme®, "La Bretagne...
(est)...ce pays catholique entre tous les peys du monde"

LE GOUVELLO, 1898:XI).

La Bretagne,étant devenue aux yeux de certaing,la dernidre "fille sinée de
1'Eglice™, succédant ainsi 3 1'Eapagne puis 4 la Prance,elle se devait dtdtre
2 1l'avant-garde éu combat catholique dans 1'ensemble France,

A = e I T e . — s we me A e — L L mmS R e mme am

—— e Pl a-F g sl

Le pére Julien Maunoir,ayant appris,pour les besocins de san
apostolat,la langue bretonne,fixe les premifres conventions
d'une orthographe de cette langue ainsi que les greandes lignes
de sa grammaire.D'autres prétres joueront un r8&le important
dazns la codification du breton moderne.Ce rdle est ambigu &
plusieurs titres:le clergé utilise le breton non pas pour lui-
m&we mals comme insirument d'évangélisation;il n'est donc pas
intéressé pour "purifier" cette langue,contrairement & ceux
qui voyant dans la langue bretonne un moyen d'approfondir le
fossé entre la Bretagne et la France,chercheront a l'expurger
de ses nombreux emprunts frangais{il y a 1& une différence
importante,source de conflits,entre la pratique du clergé en
matigé¢re linguistique,et les tentatives d'unification linguistigue
faites par certains intellectuels ayant adopté une démarche
plus théorique et plus politigue}.

Pour conclure,nous mentionnerons la thése selon laquelle les
missions bretonnes du TT7eéme sitcle auraient exprimé,par bien
des cBtés,une volonté de réduire le particularisme bxeton,
d'aligner spirituellement la Bretagne sur la france,thése
avancée notamment par Olivier Loyer (LOYER,1%65).
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CHAPITRE TROISIEME/ LES CLIVAGES RURAL/URBAIN ET.FDSSEDANTS/TRQUAELLEURS.

Stinterrcyer sur lz naturas du clivage rural/urbain en Bretagne,clest en
fait décrire certaines des caractéristiques socio-économiques quil font

de la Bretagne,au fur et 2 mésure'de.snn irtégration dans le royaure de
France,un espace de plus en plus périphérigue.    m

La Bretagne qui a échoué dans sa tentative de s'ériger en espace auto-
centré (tant du point de vue politique que religieux et économique) va
devenir de plus en plus un esﬁace désarticulé;nous n'avens pas l'intention
ici de passer en revue les modéles qui permetteqt de décrire st dlexpli-
quUEeTr ce processus,mais simplement d'iscler lss éspects_de cCe processus

qui rnods sont utiles pour micux caractériser le clivage rural/urbain

et de mieux comprendre,dés maintenant,certains_éspects de lL'articulation

de ce clivage avec les clivages centre/périphéris st Eglise/Etat..
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L'une des raisons de l'échec de la Bretagne & se constituer en Etat
indéperndant est dl'ordre écoromique:dans la division suropéenne du
travail,la Bretagne peut 8tre earactérisée,aux 15 et 16&me si2cles,
comme ure semi-périphérie avec notamment les traits suivants:essor

trop tardif du développement urbain,vulnsérabilité de som r8le d'inter-
médiaire sur mer,le tout expliguant la faiblesse de la bourgeoisie
bretonne.A la sﬁite du traité de 1532,1a Bretagne connalt,dans un
premier terps,un développement économique certainspuis son économie

va étre‘prngressivement désarticulée.Cette désarticulation gque certains
auteurs attribuent 3 un processus de scus~développement de type colonial
(théme du colonialisme interne) est visible notamment & treois niveaux
interdépendants:le développement urbain,le développement des moyens de
communications et la place de la Bretagne dans la spécialisation de

1'économie francaise.

* le déﬁeloppement urbain est centré essentiellement sur
deux types d'activités,toutes deux contrBlées de plus en plus par un
centre extérieur {Paris):le commerce international et les activités
militaires.Nantes,Saint~MalD et Lorient doivent une grande partie de
leur prospérité au commerce avec les coloniessBrest et Lorient devien-
nent des bastions militaires stratégiques;Rennes devenant le "centre™
administratif.Il est intéressant de noter ici la bi-céphglité de la

Bretagne,bi-céphalité illustrée par la rivalité entre Nantes et Rennes,

et leurs prétentions respectives & &€tre reconnues comme "1la" capitale

de la Bretagne.Cette bi-céphalité,et plus généralement une poly-céphalité
urbaine de ce type caractérise souvent des espaces de type dépendant et/ou
colonial:pour rester dans le cadre européen,nous citerons les exemples

du Pays-de-Galles (Eardiff/Bangcrfﬂbarystwyth) et de 1l'Ecogse (Glasgow
va.Edinburgh)}.Cette palycéphalité urbaine peut &tre expliquée en partie
par le fait que ces espaces ont échoué en tout ou partie dans leurs
processus d'édification etatmque et nat;onale,et que trés souvent,elle

est "entretanue" par le centre.

** le developpemsnt des volies de cnmmunicatians corrobore ce
type de “dynamzsme" urbaln'll s'agit avant tout de relier le centre
(Paris} aux vilies commergantes et aux_arsenaux et ports militaires,sans

se soucier des retombées sur llarridre-pays.

~ En bref, on peut dire qu'il y a une surdétermination des divers réseaux

"de communications et de la hiérarchie urbaine, par la place affectée

successivement & une périphérie(la Bretagne)} par le centre,dans la division
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régionale du travail:spéeialisation militaire, €conomigue (devéloppement du secteur

prizaire accentué par une stratégie de désindustrialisation),tcuristique.et'démogram

phigue {réserveir de main d'ceuvre au bénéfice du centre),

o

Cette évolution expligue 1'importance du clivage rural/urbain dés la fin de 1'Ancien
Régime:ce clivage est d'auntant rlug contrasté qutil oppose des "flots" capitalistes
trée dynamiques 3 une formation de type préhcapitaliste‘Comme le 33t trés dien
Yennick Guin, "Saint-Malo et Nentes surtout se dressent éoﬁme deux cancers sur les

flancs de la féodalité bretonne“.(GUIN,19TT:26).Gela explique que la bourgeoisie

" bretonne ait &ié,dans un premier temps,wme des plus avancées dans la dynamique

révolutionnaireren effet,nde 3 la "périphérie” de la société bretonue précapitaliste,
elle est encore plus motivée pour mettre fin aux snciens rapports féodeux.

La- question la plus importante était de savoir au profit de qui (aristocratie terrienne
liéé & 1'Ancien Régime ou bourgeoisie dynamique) allait se faire is mobilisation de
14 classe paysamne:cettie dernidre avait déja fait la preuve,. plusienrs reprises,de

ses réériminations a4 l'encontre des abus seigneurisux et les (shiors de Doldances en
font.largement état;néanmoins, contrairenent ¥ ce qui se passe dans d'autres régions

de la France,la poysannmerie bretcmne va “basewler" du cﬁté'de llaristocratie et au
clergé,contre la Révolution bourgeoise,Cet échec de la bourgeoisie & mobiliser A son
profit la peysannerie bretome, ¢'expligue de.plusieurs fagons:

#trés rapidement,la psysannerie stest rendue compte gque ses revendications
propres (notamnent en matidre foncidre) étaient "inconpatibles" avee leg
prétentions de 1a bourgeoisie (cn retrouve ici des conflits déjh mis en
valeur dans les traveux de Tilly sur la Vendée et de Bois sur la Sarthe),

¥la paysannerie bretonne a trds mal accepté  1a conscription militaire
("résistance” commune 3 d'autres régions).

*surtout,comme nous 1'avons indigué plus haut,la politique religieuse
pourswivie par la Révolution Frangaise provoque une rupture fondsmentale.

Cette série de facteurs va pousser 1e$ipay§ans dans les bras de 1l'aristocrstie

et du clergé,leurs "élites naturelles" pour reprendve le discours de ces detx
derniéres catégories. :

En résumé,on peut dire que 1é.ré?olufion Bourgeoise,pour ce qui est de la Bretagne,
n'a fait que "renforcer” la cohésion tant socio~écononique qu'idéologigue,de 1tan-
cienne formation pré—capitaliéte (féodalé),i.e. du "bloc'agraire“ breten.

Cette situation va se stabiliser peﬁdant tout le {9ome siécle,car l‘aristocra{ie
terrienne,de type légitimiste,dans 1'impossibilité de conserver le pouvolr central,
effectue une stratédgie de repli territorial sur ses bastions,essayasnt,avec 1'ajde du
clergd catholigue,d'isoler au meximum la Bretagne rurale des fluz tant socio-&conomi—
ques qu'idéologiques ou politiqnesﬁ(valeurs républicaines, lofques, hourgeoises,urbaines,

ete...) en provenance du centre et des i18ts capitalictes bretons, bref,en cherchont
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& "endiguer" la pénédtration du mode de production capitaliste.Cetie volenté

d'isoler la Bretagne rurale va prendre plusieurs formes dont la principele,
' én ce quiaconce£ne le clivage rufal/urbain, est la corporalisme psysan,avec

notamment 1'exemple de 1'0ffice Central de Landerneau (voir BERGER,$975).

11 s’agira également,lorsque les contraintes du marché commenceront i provoquer

des failles dans le bloc agraire,de contrdlex l‘organisation et les effets de
1'émigration (avec 1'aide du clergé.catholiqpe).

Btattitude de "repli" sur la Bretagne rurale va creuser.eﬁcore rlus l'écart avec
d'une part la bourgeoisie,francisée,républicaine, et 4’ autre part avec une classe
ouvridre & la fois trés minoritaire et trds typde (ouvriers des arsenanx direc—
tement lids & 1'Btat central,persomnel des cbnserveries,etc...);La premiére oppo-
sition est souvent décrite en termes de luttes entre les Blancs et les Bleus,
-les.Rougesw(expression renvoyand 3 la deuxidme oppoaition) ¢tant restés assez

- longtemps en marge de ce premier conflit.

La stratégie de repli territorial sur un bloc agreire cimenlé psr 1'iddologie corpo-
" ratiste,catholigue et régionaliste,ne pouvait durer (m&me en co-hebitant spatiale—
mnt avec un bloc urbain) gue dans la mesure ou la Bretegne contimuait & se voir
"assigner” une gpécialisation "correspondante” dans la division régionale de 1'éco-

o nonie.

La pénétretion croiss nte du mode de production capitaliste,per intervention directe
de 1'Btat et par diffusion & partir des flots urbeins (selon les modes d'activité)
va faire dclater ce bloc.Ce processus a ét€ trés hien déerit per Renaud Dulong et

A et 5 e

par Yannick Guin:pour Dulong, "...on peut lire la quéstion bretonne comme celle

_ d'une société précapitaliste confrontée & un ensemble social dont le développement
ey

'implique ls transformation.la Bretagne constitue,jusgque vers les anndes 1$50,un

L TP A B

ensemble €concnique relativement eutonome dans le systéme productif franceis. ...

e

4 cet ensemble économique,correspond une structure sociale dont la caractéristique
politique est d'&tre dominée par les notables gui sont en grelgque sorte le lien

entre la bourgeoisgie dirigeante'en France et la Spciété Bretonne.('est cet état de
choses qui est remis en guestion & partir des amndes §950:le développement des forces
poductives et le passage du mode de production capitaliste & un stade nouveau boule-
vefsent les structures économigues et démentélent 1'ancierme société bretonne pour en

intégrer les éléments au systime général de la production capitaliste"{DULOKG,{G75b fég)

ke o e N

"Ce type d'analyse permet & Dulong (suivi en cela,sur Qértains points per Louis Quéré)

diune sociétd en trensition et de metitre 1'accent sur les déterminants sociaux des

discours et des pratigques des acteurs du mouvement breton,gu'il s'agisse de renvoyer

& une base sociale conme la petite bourgeoisie ou & une alliance donjoncturelle de

fractions de classes (DULONG,1975a, QUERE,1978).
- ~ 18 -
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CHAPITRE. QUATRIEME/L' ARTICULATION SPATIO-TEMPOFELIR DES CLIVAGES.

Nous venens de paséér en revue,de fegon analytique,les Qaractéristiquss principales des
clivages en Bretagne I1 nous reste désormajs A nous interroger sur 1lfarticulation spation
montrer qu'é w certain moment historique,ces cllvages ont pu se renforcer mutuellement,

se chevaucher ou g'exclure en tout ou paitie, et av nivean des processus,de la dynawigus,

G eqt—awdlra,montrer la logigue & 1'oeuvre dans la genéee,l'0°31flcat10n et la dissociation
de ces clivages,et surtout L'Jnterroger sur leur interaction réciproque en termes de
causalité.Une description de 1'articulation historique entre les clivages renvoie & une
interrogation sur une éventuelle "hiérarchisation™ de ceux—cil | ’

Que 1l'on caractérlse 1a Bretegne du fS%me sidcle comme une formation sosiale dominée par ls
mode de produotlon pré-capitaliste (féodal) et/ou par une opposition dialectique entre un
bloc agraire et un bloc urbain,dans les deux cas,on met llaccent sur la cohérence et le
renforcement réciproque. des diverses ins%ances propres & chacun de ces blocs.

Nous allons donc montrer,dans un premier temps,comment les différents clivages déerits pl&s
haut se sont renforcés wnituellement pour former un véritable g;gg;nous verrons,dans un
deuxiéme temps,conment ce bloc s'est peu 5 peu désintégré face & la pénétration du mode de

production capitaliste

SECTION 4/ LA GUEBRRE DES BLOCS.

Le renforcement réciproque des clivages centre/périphérie,mglise/Etat et rural/vrbain
steffectue pendant la Révolution Frangaise,en s'articulant sur un clivage "secondaire™,
le clivage constitutionnel Monarchie/Républiqpe,le tout rendant partiellement inopérant
le clivage possédants/travailleurs.Cela aboutit & la constitution d'un véritable bloc
s'opposant,dans la totalité de ses éléments,au bloc proposé per le nouvesu pouvoir

central, selon les oppositions,deux & deux,suivantes:

BIOC “BRETON" _ : BLOC "CENTRALM
Monarchie T '  Républigue
(Ancien Régime) e _ (Nbuveau Régime)
Eglise catholique _ lafeité (+ protestantisme,
(r&le du clercé comue - o+ Franc-maqonnerie)
wintellectuel crganique™) (r81e des instituteurs)
Langue bretonne ' Langue frangeise
veleurs "féodales” o valeurs "bourgecises”
aristocratie C _ boufgeoisie

- 19 -
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Afin @'illustrer cette opposition absolue,et son maintien pendant tout le {G&mé sidcle
et le début du 20dme sidele,il nous & cemblé particulizrement intéressant de gélectionner
les justifications idéologiques prbposées par chacun des protagonistes pour remdre

conpte la cohérence interne de leurs blocs respectifs.

e W AR e s e e e E

- §1_ - Le bloc franceis.

En 1794, Bardre soumet aﬁ Conmité de Sélut Public un rapport sur les idiomes:les extraits

suivants de ce rapport se passent de commentaires:

vguatre points du territeoire de la République meéritent seuls de fixer 1tattention
du 1égislateur révolutionnaire sous le rapport des idiomes qui pareissent les plus
contraires & la propagation de 1'esprit public et présentent des obstacles a la

- connaissance des lois de la République et & leur éxéeution.

...1'idiome appelé bas-breton,l’idiome basque,les langues allemande et italienne
ont perpétué le régne du fanatisme et de la superstilion,s=zsuré la domination
des pritres,des nobles et des praticiens,empéché la révolution de pénétrer dans
‘neuf départements impoirtants,et peuvent favoriser les ennemis de la Prance.

Je conmence par le bas-breton.Il est parlé exclusivement dans la presque tolalité
des départements du Morbiban,du Finistdre,des C8les—du-Nord,d'Ille-et-Vilaine,et
denz une grende partie de la Loire-Inférieure.ld 1'ignorance perpétue le joug
imposé par les prétres et les nobles;li les citoyens naissent et weurent dans
1terreur:ils ignovent s'il existe encore des lois nouvelles.

Les habitants des compagnes n'entendent que le bas-breton;c'est avec cel instru-
ment barbare de leurs pensées superstitieuses oue les prétres et les iptrigants
les tiennent =ous leur empire,dirigent leurs consciences et empéchent les
citoyens de comialtre les lois et d'aimer la République, - '

....Vous avez 81té & ces fenatiques égarés les saints par le calendrier de la
République;dter~leur 1'empire des Prétres par 1'enseignement de la lengue
Lrangaise.

Les lumidres portées & grands frais eux extrémités de la France s'éteignent en

¥y arrivent,puisque les lois n'y sont pes entendues.

IE FEDERALISHE KT LA SUPERSTITION PARLENT BAS-BRETON;L'EMIGRATION ET LA HATNE IB
L4 REPUBLIQUE PARLENT ALIEMAND;LA CONTRE-REVOLUTION PARLE ITALIEN, ET IE
FARATISME TARLE BASQUE.CASSONS CES INSTRUMENTS DE DOMMAGE ET D'EREEUR, "

- (pessages mis en valeur par nous) .

La mme snnde (1794),1%abbé Grégoife soumet 3 la Convention Netionale wn rapport sur
la nécessité et les moyens dfandantir les patois et d'universaliser 1'usage de la
langue frangaise,suite logique du rapport précédent.Il'y reprend les wdmes arguments °
et constate ou propose des solutions radicales:
n(i} faut)...consacrer au plutdt (2),dans wne République wme et indivisible,
1'usage unique et ihwvarisble de la langue de la liberté.
...chez les Basques,peuple doux et breve,un prand nowbre était accessivle an
fanatisme,parce que 1'idiome est un obstacle & la propagation des lugidres,
En général,dans nos dataillons on parle frencais,et cette masse de républicainsg
qui. en aura contractéd 1'usage le »épendre dans ses foyers"

(lee textes intderauz des repports Barére et Grégoire sonl reproduits in
CERIEAU et al,,1975). o0 -



Plus de cent ans aprés,en 1903,Emile Combes,ﬁrésident du conseil et ministre de 1'intérieu
et des cultes, vient & Tréguier (GﬁteSwdu—Nord) inaugurer la statue 4'Ernest Renan.
Son discours reprend la méme problématique que celle de Bardre et Grégoire (il ne faut

pas oublier que nous sommes en pleine guerre anti—cléricale):

v, ,.cette Bretagne que la réaction affecte de signaler comme un de ses fiefs
électoraux et qu'elle se flatte vainement de pouvoir disputer longtemps encore
3 la République.

T1 est vrai que,pour des raisons diverses,ol 1l'ignorance systématiquement voulue
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{souligné per nous :source:X,1903).

Dernidre illusiration de l'offensive du bloc frangeisten 1824, Yves Le Febvre fait

L3

paraltre un roman intitulé La Perre des Pr&tres,roman dans lequel il montre le

clépicalisme & 1'ceuvre et dénonce 1'immixtion constante de 1'institution cléricale
dens des domaines qui ne la regerdaient pas.Ce roman est attaqué en justice par
plusievrs prétres de la région de Bretagne oh se dércule“le roman.En 1932,i’affaire_
rebondit par la réédition du roman,enrichi des dossiers du proces et surtout par la
création d'une pidce de théatre directement inspirée du roman.Ces représentations
donurent lieu 2 de véritsbles affrontements verbaux et physiques.

Yves Le_Febfre,incarnation de la défense des Bleus de Bretagne,était entré en guerre
contre le cléricalisme et contre le mouvement autonomiste breton des la fin de la

premidre guerre mondiale,écrivant notamment en 1919:

", ,.1la lutte pour le maintien de la langue bretonne constitue un mouvement
easentiellement réactiommaire et c¢lérical,dans ses origines,dans son développe—
ment,dans ses conségquences, .

...I1 a pris tout de suite la signification d'une protestalion contre la
culture Trengaise,en tant que celle-ci est représentative des idées de démocra—
tie et de libre-Pensée...0r,en Bretagne,la logigue des fzits c'est que ls luitie
pour la langue bretonng s'y double feislement d'une lutte contre la langue et
contre 1'influence frangaises et que cetle lutte y est mende par le clergé ou,
tout au moins,y est pénétrée d'influences cléricales"

(IE FEBVEE,19%9  /woir aussi LE FEBVEE,1980).

Ces divers extraits,étalds sur presque {30 ens,montrent la persistance du bloe

breton antagonisie.Il est vrai que,comme le dit tres bien le chancine Falc'hun:

"On géfendait compe un bloc indissoluble ce que 1'adversaire attaguait en blog.
Cela fit la vogue du slogan:ar 'brezoneg hag ar feiz a %0 breur ha c¢'hoar e Breis,

"ie breton et la Toi sont frére el socur en Bretagne™"
L {¢ité in POTSSON, 1955).

Etudions donc les discours justificetifs du bloc breton.

P
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En 184%,un abbé breton proche des milieux favorables 4 une politique d'unification
et de purification de la langue bretonne,écrit: '

", ..5'al caressé longtemps cette idde d'une sainte ligue contre l'invasion
de l'incrédulité,et de 1'immoralité vensmt & la swite du frencais sur les
ruines de notre breton...Dieu sait gque mon vosu le plus ardent est le maintien

de la religion et de la nationalité de la Bretagne."
(cité in TANGUY,Tome ¥:163-164).
AGTSF

Le mdme abbé,secrétaire de 1'évlgue de Quimper,rappelle,en 1845, "l'accord de nos
évBgues bretons pour la conservation de notre 1éngue nationale,boulevard contre

1'invasion de la corruption et de 1'impidté" (idem;162~153).

L'évEque de Quimper lui mdme affirmers 2 la méme époque que “"(la conservation) de
notre précieux idicme...importe au bien de ce pays;il y a une intime connexion entre

le langage d'un peuple et son caractére,ses habitudes,ses moeurs et ses croyances"

(idem:154)._

On pourrait ainsi miltiplier les exemples:nous terminerons 1'illustration du bloc
breton en montrant que ces propos,tenus au début du 19¢me sitcle,szont éealemsnt,
et "logiquement® repric i la mdme époque par 1'aristocratic,et que,presque cent

ang aprés,une partie du clergd contimue 3 défendre cetie argumentation,

En 1847, Hersart de La Villemarqué,aristocrate légitimiste,fait paraitre un Bgsai

sur 1'histoire de Jla lansme bretonne,d'olr il ressort que la lutte pour la langue

bretorme a une fonction iddologique précise,celle de préserver 1l'ordre établi en
Bretegne contre 1'ensemble des valeurs et des pretigues développdes par le nouvel

ordre bourgeois et républicain:La Villemarqué écrit notamment:

*,..ce n'est pas seulement,quion le sache bien,le golit des antiquitéds,de la
philologie ou de la litiérefure celtique qui soutient et anime les hommes
éclairés aurquels la langue bretomne doit sa culiure actuelle;ils vevlent
remplir, 1l'aide de cet idicme,une mission bien plus importunts.S'ils
ravivent,s'ils dpurent,s'ils perfectionnent le breton,c'est pcur le rendre
plus propre & inpstruire le peuple...leur but est de répandre 1'instruetion
dans la foule,par tous les moyens possibles,mais surtout par la vpresse;
d'entretenir les {raditions d'hommeur et de loyauté des ancétres;de développer
les bons instinots des classes laborieuses,d'élever leur coeur et de les
rendre meilleures en les dclairent

(idém,tome 2:106),
Enfin,en 1926,1'év8que de Quimper écrit,h 1l'cccasion des voeux du Nouvel A

"Le sens breton,il fléchit.C'est un malheur.le fléchissement ne vient pas de
nous,dans son principe.L'Btat,l'école,la caserne,les journaux en sont les
premiers responsables.le clergé,pour sa pari,n'a jamais cecsé d'étre fier de

sa race,de 1Thistoire et des frnditions de la Bretagme. .

Tl en gire et i1 en parle la langue,ct clest en grsnde partie grce 2 Jui qu'elle
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a reconquis sa pureté et enrichi son patrimoine littéraire...Ctest un devoir
plus pressant que jamais pour les prétres,pour les maftres e les mattresses
d'écoles catholiques de 2éfendre et de cultiver LA TANGUE HATIONALE,de la faire
étudier,de la remettre en homeur.L'Ame de la-race y est intéressée.les
circulaires des ministres n'ent ici zucun droit d'intervention.

Sang se laisser entrafner 3 1l'uicpie du séperatisme,le Breton a le devoir
d'exiger qu'on respecte ges coutumes et sa langue comme ga Toi.Elles font
partie de son armature.Blles fortifient son tempérement mworsl.

Hessieurs, sl j'ai touché cette question devant vous,clest que le clerge
représente mievx gue tout autre groupe socisl 1'esprit breton, et il saura
mieux que toul autre dans quelle mesure doivent 8tre unies 1'action catholique
et l'action bretonne si intimement associées dans nos coeurs"

(souligné par nous; POISION,1955:93).

Noug avens done 13 un evemple trés intéressant d'ossification de deux blocs au sein
desgpels chaque clivage se superpose et se renforce mutuellement,y compris le clivag
centre/périphérie (danc sa composante ethno-linguistique). '

An bloc breton impligquant la défense simultanée de 1'ancien ordre établi (&ncien Régime
monarchigque,r8le de la noblesse et du clergé,religion cafholiquo,languo bretomne)
s'oprose un tloc frangais proposant la défense de la République,des Innigres,des -

valeurs bourgeoises,de la lafcité,de 2'universalité de la langue frencaise.

Ce qui est important c'est de montrer que cette opposition systématigue (clivage contre
clivage) expligue que la mobilisation de la population bretonne ait &€ faite A 1'exclnei
des solutions de type entonomiste oy géparatiste;c'est-a-dire que la défense parallele
(car comme "allaﬁt de soi" au départ) de la cause monarchiste,de la cause catholigue et
de la ceuse paysanne zllait faire aussi office de défense de la Bretagne,de 1'4me
bretomne,de 1'esprit breton,dans le cadre d'une opposition de type oentfo/bériphérie,
et 1'étude des acteurs du “mouvement breiton" dans 1tacceplion la plug large du terme
confirme cette hypothise. - .

L'idéologie régionaliste/nationaliste bretomne est utiliede pour mieux cimenter

ce bloc agraire et catholigue,et sera done secrétée "naturellement" par les acteurs
sociany et/ou intellectuels organiques de c¢e bloc,2 savoir'l'aristocratie terrienne

ot le clergé catholique. o | ., |

En conséquence, .les avatars du mouvement breton vont &tre erpliquables par la
destruction yprogressive de ce bloe,c'est-a~dire par la dissociation progressive

des différents clivages qui,dans un p}omier temps,ont €4€ cristallisés,ossifiés

a4 1'occasion de la Révolulion Frangaise;la question est,en dernier lieu,de savoir

quel va &tre le sort du clivage cohtro/périphérie,une fois qu'il sere mis & nu,
clest-d-dire 1ibéré de ses surdéterminations. -

Nous allons done voir,dans une deuxidme rartie,la dissociation progressive du bloc
breton. ;

- 23 -



S

R O

SECTION B/ LA DISSOIUTION PROGRESSIVE DU BLOC BRETON.

La premiére disscciation concerne le olivaé;ﬁgénstitutlonnel,mcnarchie vs,
républigue. K o

La Bretagne seve biem 1l'un des dermiers basiions éu monarchisme:au début du
20tme sitcle,le Groupe des Droites a4 la Chambre des Députés est composé des
dernicrs députés royalistes dont uwne grande partie représente des circonscrip-
tions électorzles de Bretagne,ou mieux,représente la Bretagne, puisque,nous
1'avons vu,on trouve enccre & cette époque des professions de foi électorales
cherchant % mobiliser encore 1'€lectorat sur la base de 1l'association Monarchie/
Bretagne/Religion cathollque.

L*évolution du systéme politique flangals va rendre ce clivage caduc.Il est vral
que cette évolution avait eté accélérée per le Ralliement des catholigues & la
Républigque.

I ol e T~ Aol Bl

La politique de Ralliement de l‘Egllse cathollque av. nouvel ordre républicain
(fin du {%eme ulecle) ne signifie aucunament,nous l'avons vu,1'abandon de
1'éguation Bretagne{Breton) = Cathollaue,blen au contraire.Cela expligue les
difficultés et la lenteur qu'il ¥ a eu & lefciser la lutte pour la défense de
Ilentité Bretagne.

En effet,l’ampleur de i'association entre défense de la langue bretonne (et

de Liesprit breton) et la défense do la foi cathollque,a été telle qu'il a
fallu attendre le début du 20me sitcle pour volr des personnilités em rupture
du mouvement breton contemporain,proposer wne sécularisation de la cause
bretonne.Ces tentatives étaient d'autant plus méritoires qu'elles élaient
condamnées des deux cBiés:du ¢bié du clergé,qui avait toub intér8t 3 continuer
4 confondre les deux causes,et du cdié opposé pour qui parler breton ne pouvait
8tre que fevoriser 1'cbscurantisme et le cléricalisme.

Cette volonté d'émancipation de la cauvse bretomme du carcen catholigue est
trés bien traduite per Emile Messon (sur un mode lyrigue et spontanéiste) et
r les fondateurs du mouvemeni autonowiste breton de 1'eptre-devs—fmerres,
cans le cadre ¢'une stretégie plua retionnelle de mise sur pied. d'une

organisation bretonne indépendante de tout clivage).

Aprés s'8tre offusqué des généralisations relatives 2 l'emploi de la langue
bretonne (langue bretonne = langue de la barbarie,de 1'cbscurantisme,de la
réaction et du cléricalisme),Emile Messon s'derie en 1912:

"Une langue qul soit d'un perti! Une lengue qui soit réactionnairel
Comme =i une langue,surtout une langue qui nous vient d'un pascé aussi.
lein de foutes nos misérables querslles présentes,d’un passé oh 1'Ame
¢tait libre et farouche comme celle des fauves,pouvait Btre rien d'autre
que l'expression du. Jibre farouche fauve humain

(MASSON, 1972:205).

DL leur c¢8té ,les fondateurs du mouvement autonoml te breton incarné par la
revae Breigm Atso,écrivent en 1524;
il est inadmissible qu'on vewille méler religion et question bretonne
aun point qu’elles soient inséparables et que sans 1'une il =soit interdit
de s'occuper de 1'autre...On peut défendre toute la naticnalité bretoome
sans prendre parti dans la quesltion yeligieuse;on peut &tre nationaliste
breton en disnt neutre vis-3-vis du catholidisme romain",
: (eité in DENIEL,I976:67).
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Propos explicites sans doute,mwais "contreires" & ceux de 1'historien La Borderie

et propos qui resteront sans suiite réelle car 1'association breton/catholique

était trop bien ancrée pour &bre remise en cause asussi rapidement et aussi nettement.
Il faudre attendre les ammées soixante et un certain changement dans la base sociale
des acteurs du nmouvement breton,peur assister & mne séoulsrisation effective de la
question bretonne.

Nous terminerons cette étude sur l'association Bretagne/ﬂatholique en rappelant

la nécezsité de feire une différence -entre le vas—clergd et le haut-clergé,en matitre
de défense de la langue bretonne.le bas-clergd,plus proche par définition de la
population rurale bretommante,gue le haut-clergd,ve bien évidemsent,dans un. premier
terps et de fagon permenente,&tre & la poinie ¢u combat breton,tardis que le haut-
clergé verra son attitude gvoluer en fonction de sa "proximité" avec le pouvoir
central .Dans le cas ol le foseé est encore trts profond entre le haut-clergé légiti-
miste et le pouvoir central (notamment'sous LouishPhilippe),on troﬁvera des évéques
your défendre explicitement et politiquement 1'associetion breton=catholique.

Par contre,d ls suite dv ralliement,le havtwclergd,tout en continuanti de défendre
cetfie assodiation,refusera de suivre Ja logigue d'un abbé Perrot pour qui.,Tace

aux attaques répétdes du pouvoir cemtral contre la langue bretoune,la seule solution
restente était 1'autonomie de la Bretagne.

La volonté affichde per les autonomistes dbretons de laTuiser le guestion bretorne,

¥y corpris dans une nerspective de néo-poganiswe celtique 3 connoation fescisznte,
Jouera, paradoxslement , au détriment de cette question,car wne grande psriie du

clergé finira par abancorner de lui-mdme la cause dbretomme.
§5_-Troisidme digsociation:le clivage rurel/vrbain.

Le question est 1a plus complexe car elle nécessite 1a prise en compte de la base
sociale des divers mouvements bretons.Sur le ﬁlan de la pratique linguistique et des
pratiques culturelles dans leur eﬁsemble,le clivage yural/urbain demeurec opérent
jusqutav. début du 20kme sidcle,c'eslt-d-dire gue les secteurs urbuins sont peu affectés
(on peut wdme dire que ce sont eux qui constituent les foyers de frarcisation).

La dissolution de la société bretonne rurale el les flui.d‘émigration qui en résultent
vont emener certaines moﬁifications/

¥les émigrante bretonw,sidds en cela,dans un premier tempa,par un fort enca-~
drement éccléciastique,vont maintenir,hors de Bretsgne,des activités
culturelles (croupes folhﬂcriques,CGurs de treton,resses en breton,psrdons,
etc...) témoignant d'une volonté de conserver une certsine identitd

bretorre.Ce mouverment est toujours lwrés importsnt ée nos jours et est
renforcé por une certaine mode (retour sux gources). ‘
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* la "versmissance’ dn movwvement litiéraire et sutonomiste breton va Bire
souvent tnimée,d partivr des centres wbaine,par des persommelités,dont
certaines ne comnsissent pas lz lengue bretonne comme lengue meternelle.
Ce phénomens de "réappropriation" linguistique répond aux rémes soucis
d'identification que ceux indigués plus haut,

On trouve 13 une opposition intéressante entre deux types de pratigues
calturelles bretonnesicelles de ls payssrmerie,"régidus" ayant encove
échappé any effets uniformisateurs de la pénéiration du mode de production

capitsliste,et celles des "émigremte'(internes et externes ¥ la Bretsgne),

‘coupés de lewr milieu rursl breton dYorigine, e szoucieux de se

réapproprier une "nouvelle® culture.

KR RS efeoled WA R H NS4 S0 B A0 A R A S S R B O R FREHE XL ERYEFEENERELHKEU S H SRR HEH

CONCIUSION GENERALE/ ' o
Pour notre conclusion générale nous aborderons deux problémes sous forze de questions et
d'hypothéses.

u.
.

§1/ Dans le cas de la Bretzgne,la mobilisation de la population bretonne,
coupte-tenu de le spécificité socio-doonomique,volitique et culturelle de
cette région el de 1'histoire de ses rapports avec le pouvoir central,sfest
effectuée essenticllement sur lz base des clivages constitubionnelcans wn

premier temps),rursl/urbain (corporatisue paysan) et surtout religieux

SAWRER

(céfense de la religion catholique), surdéterminant zinsi le clivege centrs/
périphérie et eupSchant la constitubion d'wn wouvenent régionaliste/svtonomiste
» "propre®,de masse,en dehors de ces types de mobilisation.Ls mobilissbion sup

la base de la religion cetholique,faisant référence b une entilé supra-

R e

étatique (Roume) en conflit'quasi—permanent avec le pouvoir républicain

o central,n'a pos permis une solution du type "gallois" ("Bglise nationzle").
. La mobilisation sur le theéme de la défense de la monarchie,renvoyant & un
mode de gouverpvement du pouvoir cenmbral,s emp8ché 1h sussi wus wobilisation
politique "autonorme™,Le mouvement breton a :_ é4é victime du fait que 1z
population bretorne & été durablement robilisée sur des clivages concernant
ltensenble de la France,Cela nous semble expliqﬁer'h la fois le "lieu™ et
la "forme" de la mobilisation,fouxnissant einsi wne clef possible pour gui
veul comprendre la faiblesse du mouvement breton. )
Le régionalisme bretonln‘ést_opérant gue 1& ok il est redoublé par des clivages

E N . étatiéﬁes ou 1orsqu'il'esﬁ issu d'une alliance deiéiasses conjoncturelle et
. - fregile Dans les deux cas,il n'est pas vrainent autonome si tent est que cela

soit possible.
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§2/ 1e dernier problime est plutdt une invitation A approfondir notre
reﬁherche dans une pefspective plus théorigque et plus globalisente,Nous
avons,dans un premier iemps,"iscler" artificiellemént.une zérie de clivages,
dans 1'optique des recherches mendes per Rokkan,et dont nous pensous gulils
permetient effectivenent de rendre compte de 1'hétérogéndité des cultures
politigues de 1‘Europe'Oocidentale(dont la Bretagne);nous avong ensuite

montré le nécessité de ré-articuler ces différents clivages dans leur nisto—
ricité concréteren effet,ce n'est pas un hasard,éi,ont Pu coexister aw sein
d*un nime espace,des rapports de classe de type pré-capiteliste,le maintien
dfune langue autre que le langue du centre el une religion catholigue ommi-
présentercette situation n'est pas propre & la Bretagne.ll est doné-nécessaire
d'sller plus loin et de s'interroger sur les moddles pervettant de rendre
coupte de cés phénordnes:cfest 1h un travail que nous effectuors dans le cadre
d'une thése en cours,travail visant 3 dvaluer ceux des moddles gui nous
semblent les plus pertinents:snalyses centre/fériphérie,colonialismé internc,.

théories de la dépendance,snalyses nmeryistes.
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INTRODUCTION

It is the aim oE this oy to highlight the c¢rucial:
importance of the territorial dimensioﬁ'in contemporary Spanish
politics., Distinguished historians (AmericO:Castro, 1930- Pierre
vilar, 1963...) teach us the relevancy of the continuous strug-
cfales, from ancient times, between the warrior inward looking
trlbos settled on the central plataaus and the more trade -
IfOPlQHtEd and, theﬂefore cosm0p011tan peoples, establlshed on

" the generally richer and more 1nv1t1ng coastal lands.

| This is true to:the extent that'no history of contemp-
orary Spain worthy of its hame can possibly be conceived without
taking into account the tension between the homogenizing centra-
.-1ist drive and the'romantid_reaction of a periphery stressing -
- the superior values of its differentiating features. It can be
rightly'argued that this.tension diréct1y derived from the "Na-
 tional Revolution” ~which confronted the natlon—bukldlng central
culture with the perlpheral “e31stant oneés holdlng dlffereptla—
ting ethnic, linguistic or religious Features-~ is not exclusive
of Spain, However, it can be safely stated that nowhere but in
'~ Spain is this center-periphery issue the main catalyst of the
process offprofound redefinition of the Spanish State. This is
due to the fact that -and wnlike what happéns in other BEuropean
States- fhe two areaslwith_the highest level of lccal-national-
ist'support: the BaSqué.Cbuntry and Cataibnia enjoy the highest

per capita income as well as degree of development.

I. THE HISTORICAL BACKGROUND

- Any rigorous appreoach intending to do justice to the
complexitias of the problem ought to, at least, point out the

following features:



1) the premature-prqcess of Spanish State building not
preceded, nor immediately fellowed, by another of nation building.
| | 2) the.historical diseontinuity brought about by the
crisis of monarchical traditional 1egitimacy.-

' 3) the collectiveefeeling of the Spanish State's fail- |
'ure by the-19th c., having-been unable to encourage the periper-
a1 regiens into a common national endeavour. | |

4} the objective socio-economic gap between the more
advanced and industrialized Cataloria and the Basque Country and

the rest more traditional and rural.
The preV1ous features are so 1nextr1cab1y intertwined
that it becomes difficult, at times, to distinguish causes from

effects. They deserve futher elaboration.

1. State building vs. nation building. Historically Spain was

born in the 16th C. out_of'a unioh of kingdoms -achieved either
threugh:dynastic marriage (Castille, Aragon...) or through force-
ful annexation (Navarre);'uhder the authority of one king, known.
not as the King of Spain but rather as éhe King of Castille, Lecn -
and Navarre, Count of Barcelona, Lord of Vizcaya, etc, ., The -
proceSs_resembles that followed by the United Kingdom. However
there ié-an important difference between both models. Despite
the fact that the 5P&HlSh its were very dlfferent among them-
selves 1n cultural and 1ega1 4*rau:‘l:l.t:Lons'. and 1nst1tut10ns, the

Ta certral pcwers Fom the Hapsburg onwards, started a process of
%u:e/ucratlc centralization in the Conklnental tradition un-
paralleled in the BrltlSh Isle . This effort was further pur-
sued under the Bourbons. (Sufflce it té say thaL the Ffirst of
the dynasty, Philip V, was the grandson of "Le roi soleil").
Later, around 1812, "the_liberals pushed the pclicies of the

Bourbens toward their logical conclusicn: uwniform centralized

government, destructien of local oligarchies, etc. (Herr, 1971).



In 1833 Spain was administratively divided 1nto 49 artificially
drawn provinces - dlrectly mited to Madrld It was a hard blow

to the régiqns which were deprived of the;r_meanlng as organi-
zations situated betyeen the individual and'the State (DiazLdpcz;

F 1980). And yet, it has been said that "the total wnification of

: the Spanish polzt1co-1ur1d1cal system was not completed until

f 1839". (Linz, 1979). How can we account for this seemingly ano-

' malous deve;pment? The most. plausibile expalnation stresses the
premature birth of the Spanish “confederal" State long before
the age of natlonallsms. This prevented it Erom becoming a full
 Fledged Natlon—State The d¢££erent "tempo~ storico” between -
Spaln and other European comntries has been clearly pomnted out
bj Pierre Vilar: '_

"Lt'Espagne, état unlflé d'une structure ancienne et .
de solide ‘apparence, a tendu, sous 1'1n£1uence des "renaissances"

-~ natlonales du siecle dernzer a se désagréger comme les empires
fntd } incohérents 4 Europe centrale et orAentalef_et a lalsser revivre

- ;/ £\ des souvenirs pelitiques mediévaux, an moment m2me ou les vieux
| royaumes allemands ou les glorleuses cites 1ta11ennes, achevaient

de se fondre en Etats modernes Curleuse contre—exper;ence"

It is a cownter experlence wh*ch mderlines the Ffact.

that a process of nation- bulldlng as "a matter of building group

T e s T p—

f
| cohesion and group solidarity for: 1nternatlonal representation .

and domestic planning", to’ borrow Karl W. Deutsch's wvords, never

properly took place in Spaln

2. Historical discontinuity.

) The wnique Spanlsh 19th-§. is further complicated by
the break of the pr1nc1p1e Cf dynastlc legltlmacy, a consequence
of the lack of continuity or vacuum of authorlty, that the
anti-Napoleonic War produced. The three successive Carlist Wars

are the COrollary of the 19th C. ideological—territorial division. -



‘Accerding to Juan J. Linz tio other facts reflect this
crlsls of tradtlonal ;egltlmacy 1) The attempt to declare a Fed-
eral Republic in the 1870's, precisely at the time when Germany
and Italy ﬁniEied undeyr ﬁonarchic Forms. 2) The paradoxically
anti-traditional character of Spanish traditionalism which -
aftached the legitimacy of the king to alﬁumber of ideclogical

principles foreign to the monarchic tradition itself.

The awareness of this historic discontinumity will push
Spaniards to connect, explains Linz, with local medieval insti-

tutions“intérpreting them as democratic. (Lihz, 1977},
oo 7 = . : ’ .

o

f3..The fallure of the unltary State in the 19th C. is double

%

' :%c edged. |
| 1) Domestic as shown by its inability not only to carry
- out the 1ndustr1al revolution but even to coPe with public order
issues, education (in terms of llngulstlcally-a551m11at1ng the
peripheries), etc. It isjin'this sense thatlwe must undersﬁand
Charles Tilly's words "Spain entered the age of industry and
'emplre with one of the least stately gouernmen*al structures
of the continent." ) |
2) Bxternal: best epitomized by the defeat and loss
of the colonial ampire -at the time BritAin and France were.
building theirs- and the retreat into the'méfropolis. All these
- engender in the poPulatlon a collechlve feellng of frustration
and concern (best portrayed by the literary generatlon of 1898)
in which Cuba and the Philipines were lost after war against

the U.S.:

4. The Socig-econcmic terrltorlal dlfferences The Spanish State

was not only unable to create a sense of purpose for all the
regions in the way sought by Ortega y Gasset but its weakness
made it subject to uwneven territorial development, The 1ndust~

rlallzatlan process undergone by Catalonia and the Basque Country



drew thousands of emigrant workers from the-underpriviledged re-
gions of the South while it consolidated those poles as economic
centres vs. the political center of Madrid reinforcing in this

way the Center-Periphery tensions.

5. Origins -and Support of the Peripheral Nationalisms.

a) Catalan Nationalism. Catalanism was born at the end of the

19th C. as a pﬁrely cultural and literary movement around asso-—
ciations'whose members wvere fundamentally liberal professionals
and ‘cultural scholars. Catalanism was then; a profound sentiment
0of cultural identity among a restricted intellectual eiite. It

would be a conflict of economic interests Which politically ver-

_tebrated Catalan nationalism . The loss of Cuba and other colonies

' and with them, of important markets which constituted approxi-

3}

-« mately one fifth of the cotton textile expertatien mobilized an

important portion of the Catalan bourgeosie that was conscious

of the Fact that Catalan economic interests were defended in
Madrid throﬁgh_negotiations with the State. Catalonia needed the
Spanish State's protectlve tariffs, 1mportat10n policies on raw
materials and a guarantee For markets in the knowledge that such
economic protection was_the guarantee for their own progress.
Catalan natlonallsm allled Wltﬂ the uroan 1ndustr1a1
element on the econemac front. From this alllance were extracted

the fmgn01a1 and organlzatlonaireaources.whlch it would not have

-had access to had it remained solely an intellectual group. On

the religious front it appeared in allianee“with the Catalan

asecuiar glement. It is possible that this coiﬁCLdence of ijdeo-

1oglcal patterns in which both Spanish and Catalan nationalists
lorm alliances with secular elements contributed —together with
the Catalan transactional and pactist political style- and basic-

ally, thanks to qbonvergence of interests at a given moment, to
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.a certain continuity which explains the.civilized and peaceful
way in which, in 1977, they proceded in the restauration of
the Catalan institutions of self-government: the historical

Generalitat.

b} Basque Natianalism:appeared on the scene when Carlism lost

its streagth in the defense of'the "Fuerbs".-Having been long
‘preceded by a strong sense of self identity fhis nationalism
was articulated around the "Partido Nacionalist Vasco" founded
by'Sabino Arana in 1895. 1£$'origins must he'related to the

"profound social and economic changes that Vizcayan politics

- experienced throughout the decade of 1880-90 as a consequence

of thébindustrial exploitation of its iron mines.” Between
1886~1900'the population grew by‘47 88%. Miguel de Unamuno -
vould even say that natlonallsm was born as a hostile Feeling

'towards emigrant workers th&t Arana feared would defile the

Basque “race". The 1deologlcal orlglns of the PNV are unclear,

Originally it was indebted to the reactionary and ultrareligious
‘tradition of Carlism and eventually it leaned towards racist

attitudes. ;n the tnzrtles Aguirre had already democratized the

'PNv convertlng it into a sociﬁl Christian party. Its strong

religious and clerical component whlch ccntrasts with the secu-
larized urban tint of the Catalans, was what.gave it its conser-
vative and populist character which it maintained uwntil-the Civil
War in 1936, - | B

The social base of Support for Basque nationalism con-
trasts dramatically with that of Catalan since here it never
found, (wlth?the exception of a few 1mportant businessmen in
Bilbao) adherents from the Basque haute bourgeosie who, satisfied
with the benefits oFf the édncession of the "economic concerts
by Madrid in 1878, had already zpandcned any "fuerista whims®.

It was above all, the traditional middle classes of the small
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Basque towns as well as the peasants,_who unreservedly supported

nationalism. On the religious front the Basque nationalists aliied

. with the clergy (ultramontane and partisanrof shovf-circuiting

Toledo and relating directly to an anti-liberal Vatican which
supported them). The interests of the high olergy wvere objecti-
vely clashing with those of the liberals and their uwnifying pro-
ject. The. disentailment. applled by the natlonluAhmwrfavored the
businessmen of the cities who could buy land at low prices, but
it hurt the peasant renter _

- The low rural clergy, extraordinarily influential in
the direction of nationalism, and which had traditionally supported

Carlism Vs, "Godless-liberalism" found an excellent shield in

"the return to local tradlflons 1n the rev1vQ1 of the vernacuylar

language and in the peasant and family traditions, to protect
against marxist and aetheist subculture propagared ameng the
workers of the 1ndustr1al zones. This natlonallsm explains Fusi,
would provide political expre351on to an weasiness which in
Basque Cathollc middle classes was provoked by the presence of
large contlngents of poPulatlon allen to the mentallty and tra-

ditional Basque ways of behav1our.

The Basque nationaliéfﬁattern offalliance with pea-
sants and semi-rural small bourge031e in the economic terrain
and with the Catholic Church in. an unofflclar, but- Vaticanist,
versiocn, does not prov1de the,same contlnulty;we observed in
the previous nationalists'fronts between”bOth'Spanish and

Catalans through secular elements. Cn the contrary, between
Saast M SP&M;J(@ Sl

Basque alliance modelsAwe flnd a cleavage line. The Basque mo-

del seems to be complete, enclosed within itself. '

n
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c)-Galician nationalism. In spite of the enormous ideological

differences of support and political cult@re that divide ﬁasque

and.Cataian nationalisms, they both offer.Ceftain conmort denomi.—-
nators since both arose during the period of capitalist develop-
ment of their respective bowrgeoisie and.during the initial and
progressive industrialization of both couﬁtries. This means that
the Basque Cowntry as well. as Catalonia rédeived large masses of
1mm1grant workers from the rest of Spaln The superimposition of
both processes of natlonallsm and capltallstlc industrialization
produced tremendous. ten31ons in the twoﬂareas with the hlqhest

standard of living whlch 1mp11es that "feellng different"collec-
tlvely as a community is not only bound to cultural or psycholo-

gical differences but also to economic onés.

| In Galicia we find that all the'pdssible differentiating
factors are' given to‘ferm”a nationality: own“language and litera-

- ture, diffevent social structure, important_economic peculiari-—
ties, differeﬁt pSychology and traditioﬁ ete. The only difference
with the two preV1ous natlonall _Lies reszdes in the fact that in .
Galicia there never arose a strong 1ndustr1allzatlon process in
tae 19th C. That meant that there was no authochthonous indus-

Irial bourge0151e nor a mass extra—Ga11c1an 1mm1gratzon which

~ -
T

-

K would have catalized, the same as in Catalonla and the Basque

Couv“ry, its own natlonallsm Due to this faCt Ga11C1an nation -
. alism had more trouble and_took longer thaa_the other two, to
emerge from the culturaizphase.and to enter the stage of political
maturity. o

- Galicia has always been and still;is today, to a large
extent, a Eundamentally rural country with a minfundia property
structure. In the case of Gallclan natlonallsm we find a scheme

in which the urban element of classes tied to the state, Function-



-airés.(or businessmen, intérﬁediary bourgeoisie between .the in-
dustrial bourgecisie O0f the rest of Spain'and the Galician people)
-not -industrial bourgecisie as in Catalonla— appear hbound to Lhe
nation builders from whom they receive th61“ 11V1ng in exchange
for loyalty. Special ocassions for demons+rat1ng this loyalty
arise with elections in which the urban element through civil
governors, mayors etc. clientelistic ally lnfluence small rural
land owners to obtain the electoral Support whlch legitimizes the
natlon builders in power. The Catholic Church for its part also
1n£1uences the peasants. The influence exercised is different
from that of the Basquization and sense of sblidarity offered by
the Basque clergy. In Ga11C1a the Church, through parish priests,
became the strongest Castllllanlzatlon factor along with the state
educatlon system. We are left with Galician natlonallsts 1nte11ecm
tuals and professionls isolated, 1ncapab1e of achieving the sup-
port of the urban middle classes, from where they originated so-
¢iologically, and of influencing the peasants or small landowners,
the social sector they intended to redeem. ThlS fact expalins the
'relatlve weakness of Galician nationalism compared to the other
two until very riﬁﬁaﬁhﬁgmeé and making clear the principle that
the reglonallst’movements begln to be operatlve only when the
wrban bourge01sre takes a protagonist role, a circumstance which

still has not occured 1n Gallcla.

Anbther common'Feature of Catalan, Basque and Galician
nationalisms is that there are two tendenczms in spite of their
varying degrees of strength in all of them: the more radical
cne —those who would conquer soverelgnty'and.polltlcal independen ce-
and a more moderate (federalist or autonomlsti which believes
that it is preferable or ‘admissible to integrate the varying na-
tlonallt es within one Spanish state, It is the latter which has
prevailed today as well as in the 30's Wltﬂ the writing up of
the various Autonomy Statutes snd which were plebiscited by the

electorates of the threa Cc}mmun-l oo "I"ht—'-\‘i’w:h- - o Ly 15 P ey - e T
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- mental difference among the autonomist movoments of today and
those of other times since the ideologicaljorigins of them were
basically conservative in all three cases but today have been
largely taken over by leftist peripheral'pafties, influenced, to
a”greater or lesser extént; by those movements of national 1ib-
eration of the 50's and 6035 The gréate“ virulence of extremist
.Basque nationalism protagonlzed by ETA 1s perhaps the most out-

stanflng difference externally conforming the three peripheral

A

Spanlsh natlonallsms.

1I. SPAIN: FRCM AUTHORITATIVE CENTRALISM e DEMOCRATIC DECENTAL-
IZATION.

'The historical period that began in Spain after the
death of General Franco (November 1975) is an expectant moment
for-Spanlards who hope to unite the "two Spalns through a demo-
cratic restauration. It meant reaching agreements on the "ruies

- of the game"whlch would allow the dlfferent citizens and peoples
of Spa:n to live peacefully together. As in other moments when
Spain has been found in a PETIOd of expansion and opening to
freedom -the Federal Republlc of 1873 or the Second Republic
(19311936 )~ the always unresolved issue of finding a Formula

- for accomodation between the center and the perlpherles or _
‘better yet, "between the State and some of the territorial units
that compose it, come to the surface. The process Of transition
from authorltarlanlsm to. democracy includes that oFf transformlng
& centralized politicail admlnlstratlve structure to a clearly de-
centrallzed one. In the followlng paragraphs we shall analyse '

the exper:.ence.

The Birth of Territorial Subunits.

The Political Reform Law of 4 January 1977, approved
by Referendum, had the characterlstlos of the Fundamental Laws

O-E the Fral’l(:('} Reaim -nmn'l1r-. I T 9 e mmmer Mo e % 4 om om -



11

~authoritarian regime arising from the Spanlsh Civil war (1936-
,1939) This law returned sovereignty to the Spanish people and
permltted the Pirst general electlons to be held in forty years,

o The Preamble of the Bill on the Law oF POlltlcal Re-
form, havzng finally dlsappeared from the legal text, aluded to
the institutionalization of regional dlfferences a3 an expression
of the diversities of peoples that constitute the unity of the
Kmngdom and the State, The 1mportance of the autonomic issue and
the nece351ty of dlSCﬁSSlng it in a democratlc context was Clear,
. The Bill. did no more than manifest the deep desires for autonomy
Yeld by seme Spanlsh reglons with their own ?anguage culture
k and t“adltlons. Under such influence the first democratic govern—

ment of Adolfo Suarez 1nc1uded in the cabinet a Secretary of Re-
J 1at1ons Wlth the Regions and in the government's Program propo-
sals there were a11u51ons to constitutional recognition of the
Reglons (leferent partles had already expressed autonomic as—

pirations during the 197Z_general electlon_campalgn).

Immedlately follownng the June Governmental electoral
viectory and by Royal Decree Law (29 September 1977) the "Genera-
litat" of Catalonia (a deeply rooted hlstorlo institution with an
important role durmng the Second Q&PHbLlCJ was Provisionally re-
instated. This pPOV1310nal Autonomic Reglme through the figure
~ef its exiled President, malntalned the Republican legitimacy
of 1931 and furthermore was not a novelty. for Comparative Law
as similar experiences were witnessed in 81c11y (1944); val
d'Aoste (1945), Sardinia . (1944)2*5

Given the ciroumstances, it represented a courageous
and realistic poTltlcal step for 8udrez and his goyernment. A
new formula emerged: "Preautonomias" It was a fomula Ffor pro—
visional decentralization dictated by the urgency oF certain

communltles to have thelr own polltncal—admlnlstratlve institu-
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‘tions while waiting for the Constitution and Autonomy Statutes.

These provisional autonomy Regimes or preautonomies, which had
begun in Catalonia, eventual;y existed in-the Basque Country,
Galicia, Aragon, the Canary Islands,_the'valeacian Country,
Anda;usia,'ﬁaleares, Extremadura, Castille—ﬁeon, Asturias, Mur- _
cia, and'Castille—La Mancha. There was a. double objective to

the preautonomles. on the one khand a POllthal character that

intended to 1nc1ude-Catalon1a and the Basque Country within the

 general framework without: favoritism that would cause distrust

- of traa1t10nal sectors of the Spanish soc1ety and on the other

hand to allow a certaln "tralnlng" in the practice of competen-—

cies leadlng to auntonomy.

ROyal Decree Laws created these prov151ona1 regimes

{and were subject to some criticism due prlmarlly to the fact
that this type of law is usually passed for reasons of urgency

but more than one year elapsed between the publloatlon of the

first and last regime, and also due to the fact that at that

. time Decree Laws did not need. to be approved by Parllament),

~

7

and postulated the exlstence of administrative entities w1thout
1eg1e1at1ve power, having only restricted reglamentary power and
which could assume. the transfer of functlons from the Central
Power to contribute to the gradual transformation from an author-
itarian, centralist State to a decentra117ed democratic one.
These Ereautonomles Wthh would have an 1n£luence on the Euture
Constltutlon did not. however achieve 1ts purposes since, as '
Alvarez Conde noted, the transfer of services was not always

followed By the transfer of the correspondlng means.

o e

el

™
(‘-\*.‘-:.)

That first Congress elected 1n 1977, elaborated and
approved a Constitutional text which was approved by Referendum
and sanctioned by Xing Juan Carlos I, on 27 December 1978, It
hag eaken more than ﬂourteen months, after electing the seven
members of the Constitutional Committee in August 1977, to draft
the Spanlsh Carta Magna )
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The 1978 Constitution, in the Fframework of a gradual
- political reform is a text approved by consensus of the main
political forces, desiring to find:flexiblé'rules which would
make governing of differeﬁt political'parties possible. In this
context the Constitution is not a one party“Constitution (an
‘almost endemic problemfof:contemporary Spanish constitutional
‘history) and could not fully satisfy all POllthal groups but
which did receive overall acceptance. Coherently with the po-
litical dynamlcs of the tzme, the constltuenf process included
reformists from the prevlous reglne as weil as knovm democrats

in the chore of const“uctlng a new State,

This spirit of consensus 1n the elabora+1on of the
_Comstltutlon is notlceable in the question of the territorial
organization of the new State (Title VIII). Such spirit of
consensus is tO be. polltlcally praised e3pec1a11y in moments
when the Spanish society was seeking its way out of the tunnel
of the PTEVlOHS dlctatorshlp,but was the cause of certain juri-

dical imprecisions of the Constitutional text, as we shall see.

- 2, General prlnC1ples of the Autonomic State in the 1978 Consti-

tutmn .

] Title VIII has been subject to more criticism tnan any
other aspect of the COnstifufion due to its techniéal vagueness
according to jurists and,from a polltlcal science perspective,
due to its doubtful capacity. for ef£1C1ently solving the Center-

Periphery problem. Let’'s take a closer look3at the issue.

_ According to S. Mufioz Machado,1 the system of autono-
mies entails three important general consequences.g
1) analysis of the constltutzonal prlnC1ples would
hardly permlt a clear image of the autonomic regime as it deals

with a system open to subsequent speC1f1cat10ns recognized by
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the very Constitution.

2) the Constltutlonal rullng of organlzatlon and func-
tlons are not explicit.

- 3) the constitutional rulings on. the structure of the
State are ambivalent due to the fact that they are susceptible |
ta use by a semi-centralized State as well as one with a system

-of generalized autonomic regions.

The 1n1t1a1 vagueness of the model and its corollary:
" leaviag the initiative to ‘the 1nterested terrltorles only dem— .
onstrates the absence, on the part of the,wrlters,-of a Clear
idea as to the territoriel organization of the State or, even
more, the confluence of diffeQH’;ng as welllas opnosing criteria
about what the State model should be: a Natlon,acco“alng to the
conservative right, a "nation of nations" in the Opinion of some
progressive autonomist sectors or simply a "state but not a na-—
tion" accordlng to the peripheral natlonallsts. The Constitution
does not, .therefore, contain a scheme of the autonomic map Spain

should conform to.

Having indicated what the Constitution does not say,

we could perhaps proceed to question the artzculatlng fratures

- of the structure o* the State that can be deduced From a re—~

Flective study of the 1ega1 tEXL-

There are two basic defining principles which are
clear: wnity and.autonemz and ancther two Wthh are derived
and complementary to the prevzouq. wilfulness and solldarlty.

Article 2 portrays these four constitutional principles in
detail:

"The COnstltutmon is based on the 1nseparable unity
of the Spanish Nation, common and indivisible fatherland for
all’ Spaniards, and recognizes and guarantees. the right to au~
tonomy of the nationalities and regions 1ntegrated therein and
the solldarlty among all," :



15

'In the text, ‘the terms "unlty" (deflnlng characteristic
. of the Spanlsh Nation and relnforced.here by the notion of in-
d1v131b111ty),*hutonomy",_understood as a rlght of the communi-
ties (principle of wilfulness), and "solldarlty" form a minimum
model of Center—Perlphery relations in which unity and autonomy'
are outstandmng. In a mutual dialectical relatlonshlp, they
constltute the pllars of the territorial organization of the
State. . o

Un{ty and Autonomy,

one author has stated that "the ma;ntenance -Some-
.mhat:nsy of wity is as important to the Constitution as the
effective consecration of autonomy. For that reason Art. 2 could
constitute a general guideline for the course of actlon of pube-
lic powers and Justify the constltutlonal reproval of any mea-

2
sures affectlng elther of tkese two ba51c rules of order.t

The Constltutﬂonal Court underllnes this idea of
dialectical - relatlonsh1p. althongh in a hlerarchy Of the notions
of unlty and autonomy, as can be seen from the Sentence of 2
February 1981.-"Above all it is clear chat autonomy refers to
_llmlted power As a matter of fact autonomy is not sovereignty
-and. even such power has its limits- and glven that each ter—
r1t0r1a1 organ;zatzOn hav1ng autonomy is part Of the whole, in
oy no case can the pr1n01p1e of autonomy be opposed to that of -~
Gnit; but rather it is preC1sely W1th1n 1g&here the true meaning
is achieved, ‘as expressed in Art, 2 of +he Constitution”,

_ There is, therefore, only one Jurldlcal orderzng of
the State as well as only one constitutent _power and a pPiural-
ity of POllth&l*lEQ1513tlve centers: the Autonomic Communltles.
But the territorial organization of the State is found in Title
VIIT of the Constitution whose first article (137) states.
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- "The State will be terrltorlally organized in mun-
icipalities, prov1nces,and in those Autonomic Communities that"
are eventually formed. All of these entities shall enjoy au-
tonomy for the management Of their respective interests",

Does that mean that the autonomy of the Autonomic Communities,
the provinces and the munlﬁlpalltles is 1dent1cal? And, if so
what sense is there 1n the organwzatlon of Autonomlc Communities?
In answer to the flrst questlon we can advauce that the use
the Constltutlon makes of the term "autonomy" -as well as its
use of the term "state"~ 15 amblguous.3 According to the Cons—
t1tut10na¢ Court: "In agreement with the Constitution, the au~
tonomy guaranteed for each entity is in funqwtlon Of the cri-
teria of their respectlve interests: that of the municipality
of the prov1nce of the Autoncmic Communlty..." and it contlnues
:"the Autonomlc Communltles (are} conceived as entities having
an autonomy qualltatlvely superior to the administrative cne”
(of Provinces and municipalities), Arts., 150.3 and 155 among
| others and as far as 1ocal entities go 148 1.1 and 2, For some
authors this qualltégtlve difference lies in the legislative
power of the Auvtonomic Commwunities versus the 51mple exercise
:of admlnlstratuve faculties and the executlon of State laws,
etc whlch would be characterzst1c of the Province and munici-
_pallty This exercising 0f administrative autonomy has been
quallfled as autarchy in contrast to the true autonomy of the
Autonomlc Communltles and the sovereign condition corresponding
to the State. The Constltutlonal Court conflrmed this orienta~-.
tlon when it affirmed that the autonomy of the Autonomic Com- |
.munlty 1s "qualltatlvely superlor" (sentence of » February
1981). Since it assumes "leglslatlve and governmental powers
| that form an autonomy of a- polltlcal nature, vhatever the ay-.
tOnomlc limits may be, they w111 be set by the State Wthh will
artlculate the competencieg assumed by the Autonomic Community
vithin the framework established by the Constitution", (Sentence
of 14 July 1981). The Autonomic oommunlty therefore has the -
function of "indirizso politico™, '
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< $olidarity and Wilfulness.

Article 138 sustalns the meanlng of the idea of in-
terterrltorlal solldarlty in two peoints:

1) "The State guarantees the effectlve fulfllm@nt
of the principle of solldar;ty consecrated in Art. 2 of the
Constifution,-ensuring,the establishment of an adequate and
justfeconomic balance among the different aﬁéas of the Spanish
territory and attending especially to the circumstances of the
1nsular dlfferences.

v ‘2) The dlfferences among Statutes of the varﬂous Auv-

f-fbﬁomlc Co;munltles will, in no case 1mply economzc or 3001al
prlviﬁedges"; ' '

| _ In short, the writers of the Constltutlon do in fact

recognlze the 1nterterr1tor1al soczal and economlc imbalances

that actually exist in Spaln, declaring +hemselves protectors

ofthe weaker regions. Lhere is a latent Bundamental wOorry -
therein: that of the principle of unity could be seriously en-—
dangered if, rather thah'creating a feeling3of national Spanish
solidarity, the imbalancéé (and with them the inferiority an&
solldarlty complexes, as well as the clichés that go with them-)
would create difficulties For achieving mutual knowledge and
interest. An Organic¢ Law for the FlananC1ng-of the Autonomic
Communities (LOFCA) was sﬁbsequently'dpfyn_ﬁp in order to de-

tail these aspects.

The principie of. free choice, or wilfulness, for a
region to become an Autonomic Cbmmunity or not was the bone of
cbntention of Spanish political autonomy betWeen 1978-1982 This
prlnC1p1e is due to the radlcal vagueness of the Constltutlon
respectlng territorial organization of the State (whlch we have
already commented) and finds its antecedent.ln the 1931 Spanish

constitution which consisted of sending the autonomic initiatives
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to local entltles and reglons. In this way the writers of the
Constltutlon avoided confllcts that would undoubtfully have
arisen in any constltutlonallzed autonomlc map. In spite of
its 1nh1b1t10ns it is not radical but extremely nuanced re-
.gard*ng the means or ways of acceding to autonomy. A complex
system was designed that was not directed excluszvely to the
problem peripheries as in the 1931 Republioan'Constltutlon
(basically Catalonia, at that time) nor generalized for all
the regions’ (or those that are constltutlonally Spe01fled as
in the Itallan caqe) but rather susceptlble to being generall—

zed.

3. Modalities of Access to Autonomy.

: The desire fo actualize the potentiality'was left

to the decision of the individual cormunity accordzng to the
stlpulated Constltutlonal condltlons. Very brlefly we couid

;say that there are two means or ways for a region or periphery
to acceed to the const1tut10na1 rank of Autonomic Comnunlty

'_The procedunathrough Article 151 or special regzme, which re~
quires a. strong autonomzc wilfulness made concrete through the
support of at least three quarters of trhe mun1c1pa11t1es of all
Of the prov1nces¢§nd other reqolrementQ)that would allow achieve-
ment of the cellzng of ‘aytonomic compentenc1es relatively qulckly,
and the ordinary regime of Art. 143 which although being slo=
wer ' as the cellwng i3 not reached.for a period of flvn

L s

years is much less demandlng a procedure.4

In both cases the municipal and county councils are

responsible for beginning the initiative. To the previous two

: ﬁeans of access, and to complicate the 1ssue, we must add two

A

Mmome? one considered priviledged for those areas mentioned 1n
<~ the Second Transit-ry Disposition: "Those territories which in

the past had affirmatively plebiscited Statute Bills and which
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./\ ""‘

at’ tlie time of promulgatlon of this Constltutlon have provision-
al autonomic regimes..."” These are Catalonla, the Basque Coun-
try and Galicia. An important omission of Art. 143 is that it

neglects a description of the Community institutions.5

Finally Art. 144-states;'"Parliament can, through an
organic_léw and for reasons of national interest, among other
things, "éubstitute the initiative of-thé_ioéal corpdrations"
and create Autonemic Cdmmuhitiés. These are the four means of
1nst1tut10nallzlng the »ommunltles and as- wve shall see will -

¢create more than a few dlfflcultles.

4. Application of the model-and subsequent-developments.

- The pr1n01ple of W1l£ulness of the territories to

'become Autonomlc Communities caused, “after 1978 that is to

‘say once the Constltutlon was promulgateq, a series of COHfllCtS

due to the reaction of the political elltes of the'"non~hlsto-
rical or'hon—pr1V11edgedF communities versus-those who were.
The feeling of being discriminated'against,Lin some cagses real
and in ofhﬁrs fomented by the elites, led to a generalized -
syndrome of comparatlve arlevances No reglons wanted to be
less than Catalonia, the Basque Country or Galicia, attempting
to achieve the same level of competencies as the former in the
shqrfest time possible; without even,considering the "degree"
of the'autonomic-"temperature" of its pbpﬁlation or the ob-

jective conditions in terms of infrastructure and means for

- responsibly undertaking:self;governmént in'é'number of admin-

llstratlve areas. The Mlnlster of the Interlor at the time, (end

of 1980) denounced the risk involved for governablllty of the

. State if all regions intended to acceed to autonqmy through

Art., 151. A plebiscite once a month for'eaCh_of the different
Statutes for a year and a half was mdre'than the country could

bear, argued the Minister. The aborted coup d'Etat of 23 Feb-
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yuary 1981 seemed to pfo ye him right. One-of the primary ob-
Jectlvesthat led the 1nsurgents to storm the Parliament lay in
thelr profound unhappiness. about the "dlsmemberment of the Span-
ish fatherland" which they supposed the constructlon of the Au-

tonomlc State would lead to.

.It was clearly necessary to revise'the autonomic sit-
uation aﬁd'modify its course. To do so, and in the face of the
sheer confusion by many politicians regarding the subject, the
two principal parties UCD{ht the time in the government) and
,PSOE (1n the opp051tlon) agreed to request a technical report
by a group of admlnlstratlve specialists headed by Professor
Garcza de Enterria. The "Report of the Comm1551on of ExXperts
on’ Autonomy"” was published on 19 May 1981_and.$ome months later
. was complemented by another reportmrégarding the financing of
the Autonomic Communities wh:ch was prepared by a group of ex-

perts in economy and flnanc1ng.

7

-

P . oLet's review the sumnary made by one of the members
of the first Report of May 1981: '

.-:‘
o .,

1) "3pecification of the Autonomlc map of Spain in
‘order to 1eave behind the uncertalnty of the state model to be
followed" _ ' '

2) Generalization}of the autono@io-process for all
the regions in that way avoiding the State's having to organ-
ize and 51multaneously 11m1t rules accordlng to two different
- models: a centrallzed one and another of maxlmum decentrali-
zation. The report con51ders the generallzatlon of the process
as a prerequlslte for the functlonlng of the State.

3) Need for uniformity in the rhythm of construction
of the different Autonomic Communltles as well as the means to
acceed, which in the Commiesion's opinion should be through
Art. 143. It'proposed that by 1983 the first'Phase of autono-

mic implantation should be concluded with the approval of all
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the respective autonomy statutes. This point was Fulfilled in

the first few months of the year stated.

~ From the need for wmiformity we can derive several
points: | o
1) to inhibit single provinces Ffrom acceedlng to

autonomy through strlct appllcatlon of unlformlty and also of
8

Art, 144. _ )

~ 2) Maintaining the five yeab transitory period which.
appears in Article 148.29 and insistingfat the same time that
'their being different Prom "historical natianalities" does not
necessarlly imply the exlstence of two types of Autonomic Com-
mwmities. The report insists that in the Constltuflon there is
_only cne kind of Gommunlty3W1th dlrferent tempos. The complex-
ity of the operatlon indicates a need to avoid precipitation
by 1mp051ng & slow rate of.transformatlon; "...the Autonomic
Community-should wait at least five yeéfs before assuming in
their statutes the'makimum powers allowed'by the Constitution." .

. 3) The effactive directing of.fhe pfocess on the -
ﬁart Qﬁ the State is-perhaps the greatest'demand of wniformity,
and it is to be aided through arbitration of the Following
‘measures: o |

-Recogihtion of a pattern or block of competenc1es common
to- all communities. _
-Recognition of legislative powers for all the Autonomic
Communities as a requirement for the autonomy to be po-
litical (and not just for those who acceed through Art. 151).
~The transfers must be homogeneous in content and in order
to be effective must occur s:multaneously in all Communi-
ties (the contrary would be disfunctional),
-It would be convenient to create sectorial commissions
specialized according to subjects in whcih. representatives
of the Central Administration and of the Autonomic Communie
-ties would participate thereby constituting a block and
complementing the already existing mixed commissions between
the different Autonomic Communities and the State, in charge
of transfer pollcy



- In summary . and in the words of one of the Commission
Experts: "the core of the May 1381 Report is intended to cri-
ticise and correct the most_serlous organlzatlcnal pProblems re-
sulting from the unconditional use of the pfinéiple of wilful-~
ness in autonomlc matters.,." and whose "exce551ve flexibility
...created substantlal problems for the constructlon of the

Autonomic State". 10

' We have ﬂwten91vely cited the Report by the Commission

::of Experts on Auronomy because it served as a base for the -

wrltlng of the Autonomic Pacts signed by the UcCD governmert and
the, at the time, p?lﬂClpal opD051t10n party, PSOE, on 31 July
1981 and whzch subsequently was complemented by an Organic law:

- LOAPA,  ("Ley Organlca de Armonlzac1dn del Proceso Autonomico") -

presenﬁly contested by the peripheral'parties as we shall see
and pend;ng verdict from the Constltutlcnal Court as to its
supposed unconstltutlcnallty

f These pacts clarlfy some of the questlons posed by

‘the gaps and omissions in the COﬂStltuthH in regards to the

deflnltlon of the form.of the State and other subjects along

the llnes put forth by the Comm1531on of Experts Report.

1) Through these pacts an autoﬁomlc map of Spain is
C_ree Anace )

'drawn up.,There will be' sixteen Autonomic Communities: Andalu-—

sia, Aragon, Asturias, Baleares, Basque Country, Canary Islands,
Cantab;ia; Castille-La Maﬁcha, Castille-Leon,‘Catalonia, Extre-
madi:ra_i Ga'lici'a_, La Rioja, Mét_drid, Murci_a'_; ‘Pais Valenciano,
with Névarre having a special solution in accordance with its

10ng~s£anding legal (forai) tradtion and al%o for Ceuta and

- Mel:.lla the two Spanish c:_tles in north Afrlca

2) the 51ng1e province communities could, if they
S0 dec1ded join other larger communities, for example Can-

tabria with Castille-Leon; La Ricja with Navarre, or even

Navarre, quite'improbably, with the Basqué Country which -

L]



clalms rights.
3) Generalization of the organlzatlon of all Autono-

" mic Comeumities which will have 1eglslat1ve Assemblies and an
f?xecutlve. In thzs wvay the Autonomic Communltles that acceed
tof autonomy through Art. 143 would have a common block of comp=-
etenC1as with identical facultnes in matters of their competen-—
C1es This would facilitate the general and uniform application
of State norms and the general ordering of regional norms.
| 4) The introduction of homogenlzlng criteria and
51multaneous transfers carrled out - by new sectorlal commissions

such as the Report suggests.

The author we have consulted, due to his detailed
study of the subject, concludes with the affirmation that these
. ‘pacts, hav1ng resPected the Constltutlonal guldellnes mean &
| generallzatlon "in the entlre Spanish terr1tory of all the Au-
i tonomic Communities as well as. unlformlty and homogenlzatlon

oE the autonomlc content nl

Such unllateral uniformity ~the perzpheral natlonal- .
1st partles were not 1nvated to par+1C1pate in the pacts- could
not help but - have serious consequences for the subsequent
autonomlo development, whlch we shall study in the following
section, '

ITI. CONFLICTS BETWEEN CENTER AND PERIPHERIES

Until October 28, '1952 (date ofithe last general elec-
tion) fivé governments ‘had existed in Spazn one central govern-
. ment (controlied by UCD) and four autonomlc community ones -
= -Catalonla Basque Country, Galicia and Andalu31a, resPectlvely
% controlled by the parties of "Convergenc1a_1 Uaaé", ‘Partido
- Nacionalista vasco", 'hliahza PoPular", and "Partido Socialista
Obrero Espafiol". Five governments and flve different parties,

two of which were natzonallsts (Ciu and PVV) Following the
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socialist governments thereby reducing_pofontial conflict which
in the past was extremely noisy bEtween@the Seville and Madrid
governments due to popular demonstrations,throughout Andalusia
against the government of UCD,
(ov, pcrhaps Lg,(,,éu,.fg .F had beew {-nrzse.e,«-\) .
. In spite of this conflictive $ituationthe Consti-
tution not only dld not foresee the 1nst1tutlonallzatlon of
1ntergovernmenta1 relat:ons but actually Prohlblted the fed-

eratlon of Autonomlc communltles (Art. 145)

The poor interoommunity institutional relations12
(excepting official visits from presidents of autonomic exec—
utives to other communltles) must be contrasted with the re-
1at1ve proliferation of conflicts that to date are pending -
constltutlonal leglslatlon._Even in thlS realm of legal re—
latlonshlps the scarcity of basic state leglslatlon allowing
a leglslatlve development in the Autonomlc LCommunity thus
contrlbutes to the_pauemty of.. leglslatlon.ln the Autonomic
Parllaments There is however a predomlnance'of appeals on
1nconst1tutlona11ty and competence confllcts As Ellseo Aja
has pointed out "this 1n1t1a1 dynamism of our- Autonomic State
G » "eontrasts with the tendency of reglonal-and federal states
whene shared 1eg151at10n occuples the nucleus 0f the Federal-

,’
4\ /f’

State relations" and accordlng to this author it is also a

<

oontrast to the very system of the Spanlsh Constltutlon which
has (Art, 142.1, in relatmon to 152.1 and the subsequent sta-‘
tutary developmeht) a general system of leglslatlve relatlons.
botween State and Autonomlc Community based o shared 1eglsla-'
tion and also has exceptional or extracrdinary mechanisms to
mnke the stated general system more flexlble (three items of
Art. 150)"‘13 . '

1. The Juridical Nature of Center-Periphery Relations.

Before considering the specific list of disputes
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posed to the Constitutional Court, it seems oportune to re-
capitulate some previous_speCifieations;regarding the juridical
nature of Center-pPeriphery relations_ineépain.
| - 1) There is no plurality of juridical ordering al-
though there is of political legislative centers since the Au-
tonomlc Communities leglslate There is no original constituent
power in the regzons, only Autonomy Statutes approved by Cen=
'tral 1eg151at10n and sanctlaﬁiby the Klng.

2) The relatlons between State laws and thoseof the

Autonamlc Communltles are based on the pr1nczple of competency.

3) Principle of nlerarchy. In.accordance with the

two preV1ous points there is a prevalence of State law over
that of all Autonomic Communities but thelr legislative con-
.trol by the State is of a Jurlsdlctlonal and not an executive
_character. we shall study this point in the ilight of the most

recent Centew—Perlphery conflicts,

On developing these points we find:

1) Sole juridical Orderings. From the first point
we can deduct the non-federal nature of,tﬁe autonomic State
(alfhotgh it has somereheracteristics we shall mention). 14
It is a witary, polltlcally and 1eglslat1ve1y decentralized

State which orlglnated from a strongly centrallzed unitary
State haV1ng only one polltlcal leglslatlve center (Madrid).

.In both cases there is, certalnly,.a sole juridical ordering
and in the case of the autoncmlc state a sole sovereign con- .
stltuent power (the Spanlsh Parllament), elected by theé Spanish
pecple and W1thout reglonal representatlon (the provinces are
represented in the Senate, theoretical territorial chamber).

2) The principle of Competency governs relations be~.
tween State and reglonal orderlngs end therefore a detailed
study is crucial to understand the nature of Center-Periphery

relations .
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What treatment does the Constiﬁﬁtion conceed to such
an important subject? Let's first consider an interpretation

according to which Chapter 3 "On Autonomic Communities" of

‘Title VIIT "On the territorial organization of the State", is

technically deficient, often contradictory and clearly ambi-
gquous. A'sgstematic_aﬂd Pinished 1ist of the distribution of
competencies cannot he found but at most . only the criteria and
prinCiples-(sometimes incoherent in itself). w15 The comment is
1nterest1ng but needs finishing. Quite so, the c¢criteria set out
by the Constltutlon does not respond to a classlcal federalist
technlque of trlpartztlon of competercmes havlng ocne list for
the federal state, another for federated wits and a third -
1ist of shared areas. The Span;sh Constltutlon at first glance
establlshes a double 113t of areas aludzng to the exclusive
competenc;es of the Autonom;c Communities (art. 149) on the

one hand and to the State {Art. 149) on the other. However,

as L. Cosulluela has pointed out, this list is more apparent
than real since, ultimately there is only one list: that of

competenC1es reserved solely to the State (art. 149) and to -

. which the Autonomic Communities do not have direct access".16

In the artlcle mentioned we flnd tha; the areas in
whlch the State is exp11C1ty anthorised excluslve ‘competency,
are the following:

wnatloﬁallty, 1mm1grat10n emxgrat:on, foreigners and
right to asylum
~international relations
—defense and the armed forces
—administration of justice
- =customs and duties, foreign commerce
-monetary system: exchange control, coversion
~bases for control of credit, banking, insurance
~ -Internal Revenue and the State Budget (debt)
—-Health abroad
-merchant marines and registering of boats
. —costal lighting and maritime 51gna11ng
~ports and airports of general interest

o

m;; &
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-control of air space,-air tramsit and transport
-meterological service and registration of aivcrafts
-railway and land transport travelling through more
than one Autonomic Community -

-general control of communications,. traffic and motor
vehicles, mail and telecommunlcatwons, air cables, sub-
marines and radio-communication.

~-Public woris of general interestor whose carrying out
affects more than one Autonomic Community

—control of production, commerce, possession and use of

. arms and explosives..
- =rggulation of the cand1t1ons Por obtention, expedition
- and homologation of academic and profe551ona1 titles.
- ~statistics for State use :
-=—authorization to convoke popular consultatlons through
referendums.

Besides’the abdve mentioned competencies Art. 149.1 -
lists competenC1es in other areas not aftr1buted entlrely and
exclus:vely to- the State such as the prev1ous ones. These are
precisely those competen01es that are shared by the Central
State admlnlstratlon and the Autonomic Communltles. Elght
p0351b1e cases of this happenlng have been established: 17

1) Areas in whlch the State is attributed legisia-
tlve competen01es as Eramlng pr1nc1ples.18 

2) Areas in. Wthh the State shares general legis-
latlve power; reservzng certaln specific sectors to the legis—
_latlon of certain Autonomlc Communltles.‘l_9

3) Areas in which State'éompéténCy i5 exclusive in
. relation to 1ts leglslative Ordering, _ _; '

4) Areas in Wthh the State keeps the competency of
Dlannlng or determlnlng the bases:of admiﬁistrative policy of
the sector (example: economic activity). =

S)Areas in which the State is attributed the cqmpéten?.
cy of coordination of attributions that c¢ould correspond to the

Autonomic Communities.
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&) Areas in which it cor{me5pond§ to the State to
determine the economic regime for service"managenent.
| 7) Areas in Wthh the State keeps certain management
attrlbutes allow1ng ‘the rest to pertain to the Autonomic Com-—
mmity. . _
; | 8) Areas 1n walch the State keeps only the title of

the service but not its management

Re51dual CQmPELenCIES

Regarding areas not con31dered.1n the Constitutional
1ist (residual competencies) Art, 149.3 establishes a final
rule to cles€ the system of distribution Oof competencies in
virtue of which "ell areas not expressly attributed to the

. State by the. Constltutlon can correspond to the Autonomic |
E Cngﬁ?lty accordlng to thelr respective Statutes but when un-
assumed, it belongs to the State. Avt, 148 specifically lists

the competenC1es that the Autonomlc Commun1+y can assume.

As a general criticism, it is 1nterest1ng to add

that the constitutional system of distribution of competancies

favours a state political organlzatlon W1thCenter—per1phery
~confrontation in which the perlpherles tend to maximize their

area of competen01es and power in an unendlng "give and take"

with a center reluctant to conceed them.-hep 5 analyse the

most common types of conflict and the Qroun&s chosen to settle

them. | o o -

The most recent Center—Periphery conflicts: klnd and character.

Unavoideblﬁ the quality and mode of Center~Periphery
relations is influenced by the intricately Jurldlcal charac-
teristics of the terr1tor1a1 model chosen and constltutlonally
defined, such as could be expected from the professional bark-

_ground of its wrlters, all of whom were JuPlStS, and out of them
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five are Lew professors7and obviously‘conditioned the approach
and patterns of resolv;ng problems, In thlS sense -and together
with the constltutlonallzed principle of competency, previously
studied- tne complementary principle of hlerarchy of the norms
(Art. 9.3) demanding respect for the hlerarchy of the sources
becomes very important. The comblqatlon of ‘both principles pro-
vldes a theoretical separatlon between State and Autonomlc
Communlty norms; a separatlon and 1ndependence of both types

of norms that operates in the réﬁamentary sphere as well in

such a ‘way that autonomlc 1aws cannot overrule state regula-

'tlons and vice versa, However there 15 a "crossed" legisla-

tive actav:ty which is sPec1f1ed 1n the "framlng laws" and
in those of “harmonlzatlon" Regardlng the Former "Parllament
-can-attrlbute~to all or to some of the Autonomic Communities
the. faculty of dlctatlng thelr own legislative norms within
the framework af pr1nc1ples bases and guldellnes established
by a State law..." (Art. 150 1). In the same constitutional
artlcle, section 3, the laws of harmonlzatlon are made clear:

"The State can dictate laws to establlsh the naecessary princi.

'ples to harmonize normatzve dzsp051tlons of the Autonomic Com—

mnnltles even in the case. of areas attrlbuted to their own

'competency when nece331tated by the general 1nterest20 It

corresponds to Parliament (absolute majority in both Chambers)

- to assess this nece531ty The strong potent1a1 confllct in this

d13p051t10n is ea51ly understandable as, u51ng Juridical tech-
-nlques of a regional state, it speC1E1cally limits the regionst
margln oﬁbower in areas: deflned as belonglng to territorial
autonomic authorlty. The underlylng -question is, what is gen.~
eral 1nterest° and who deczdes° The Constltutlon only answers
the second part of t e questlon sayzng it is Parliament but does |

not determlne the’ Criteria to be used

The prev1ous d13p031t10n is complemented by the
second part of artlcle 149 3 conflict norm (and cnly apparently

,-.’2 C",J
oR %
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on competency) since it states "competency.in matters that
have not been assumed by the Autonomy Statutes will correspond

to the State whose norms will prevail, in case of conflict, -

. . 20 .o
over those of the Autonomic Community,  in all that which is

not declared the exclﬁSive competency of them.:The state law

will be, supplementary, in any case, to the Autonomic Community! ¢
Using here a federal teéhnique we £ind a prevalence, preeminence
or supremacy of State law (Lex Superior)iable to repeal communi-
ty laws and the importance of the State?S'interests over those

- 0f the Autonomic Communities. |

2. The problems-of control bylthe State and the

guarantees of the Autonomic Communities: the role of the Con-—

" stitutional Court.

It is precisely in the area of concwrring competen—
cies bﬁtweén the 8tate, to whom it corresponds to establish
~ the leglslat1on and basic pr1nc1ples, and the Autonomic Com-
munities who will develop, adapt, etc. the State!'s legislative

bases to their own norms where conflicts would be found.

The laws of harmonization Which a11ow the Central
Administration to intervene in the cqmpetencies of the Autono-
mic Community will provide the greatest sotrce of conflict.

The Ccnstitutional_Coﬁrt.will be in'charge of viewing and re-
 361ving conflicts-whiéh arise in relation to shared competen—

cies.

The Organi¢ Law of the Constitutional Cduft-distinguishes be-

tween State~Autondmic Community (or commuﬁities) conflicts
and conflicts between COmmunities (Art. 161.1¢c Of the Consti—
tution) and regulates'the phenomena of usurping or invasion of
competencies from oné eﬁtity to another (positive conflicts)
and the refusal of competenC1es (negative conflicts). The
former are posed in relatlon to Autoncmic Uommunlty disposi-

tions or acts that do not respect the order of competencies



established in-the Constitution, Statutes_of Autonomy and laws,
The;COnStitutional.Court sentences responsibility for the spe-'
'cific competency and, when necessary, the cancelation of the
disposition resolution or act that originates the confiict. |
The folloWLng can bring the positive confllct of competency be* “
“fére the Constitutional Court: 1) the grovernment?1 after pre-
/wmbug;notlflcatlon to the Autonomic Communlty (Art. 63 of the
<~ mentioned organic law) and 2} the Autonomic Community when the

confllct affects its own area.

The Constltutlonal Sourt also has control of regla—
mentary power and of non-normative acts, meanlng dispositions
not conszdered laws in the Autonomic Communlty 22 giving the
government facultles to contest them. The procedure to contest ..
s that establlshed by the conflicts of p031tlve competen01es
(Arts. 62—67 of the Organic Law of the Constitutional Court).

5"Contest1ng causes immediate abeyance of the_d;sp051tion or
resolution under appeal but the Court in turn must ratify or
_rescind it within no more_than five months". (Art. 161.2,
second paft), Neither thé Constitution nor the Organic Law of,
the Constitutional'Court establishes whether contesting will
be based on reasons of_constitutionality of.autonomic'rulings;
and acts or on reasons of'opportunity whichﬂwould come to mean
a political control;23 ThlS control has been 1nterpreted by

- the Constztutzonal Court as compelementary to that exercised .
by'the Admlnlstratlve Contentlous Jurlsdlctzon denouncing the
1n3ust1ce of dual controls whzch should be left to the réﬁa— .
mentary norms of this Jurlsdlctlon The Organic Law of the
Constitutional Court has. conflrmed this exlstlng duality be-
tween Jurlsdzctlonal control which the government can exerczse
even if the ultimate dec151on in the last case pertains to the

Constitutional Court.

- On considering the controls of the:central povers

over the Autonomic Communities, we dare not omit reference to
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Art. 155 of the Constitution inspired by the Fundamental Lavs
of Bonn. 1If the harmonization laws can be both a .preventive
measure (foreseeing problems and establishing basic principles )
for the future legislation of the Autonomic'Ccmmunities) and a
corrective measure for situations already unbalanced. the arti-
cle mentloned provides the government w1th facultlee to 1nter-_
vene "if any of the Autcnomlc Communltles do not fulfil obli-
gations 1mposed by the Constitution or other laws or if they
acted seriously against the general interests of Spain. The _
government, after previous notification to the President of the
Autonomic Community and in the case of non-compliance, can, with
approval'cf the absclute majority of the Senate, adopt the ne-
cessary measures to oblige the community to.forcefully comply

_ wifh its obligations or in order to protéct the stated "general
intereSts"; In secﬁicn two it finishes: Ffor the execution of
the'meésures foréséeﬂ-in'thc previous séction, the government

carn inétruct all authorities of the Autcnomic Communitiés".

In practlce it 1s foreseeable that the government
'wzll use the faculties wecognlzed in the artlcle referring to
the protection of the general interest as a means of pOllt‘Cally
contro;llng autonomic activities and of the-State'“ tutelaging
the autonomic communities. This idea is backed by the legal
“ »vaguenesa of the meanlng of non—compllance ﬂlth obligations,
?‘ﬁaﬁ W21l as the possibility of "forced compliance” or adopting .
o méasures of execution. The ‘sanctioning capac1ty of the govern-
" ment, with the absolute maaorlty approvai of the Senate (Art,
155 is the only case in which the Senate has certain faculties

in relation to the Autonomic Communltles) 13 all-embracing.

Besides the alreaéy mentioned limits on Autoncmic
Community activity, two.moré must be pointcd out: reform of
the Autonomy Statutes which require approval of Parliament
throﬁgh an Organic Law (Art. 147.3) and the requirement for
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Parliament’s anthorlzatlon of coeperatlon agreements between
Autonomic Communities (Art. 145 2).

Having reached thls point it mlght be 1nterest1ng
to questlon the guarantees given to the Autonomic Communities
as .oa counterbalanee to the power exerC1sed by the °tate_
over 1ts act1v1t1es through its central organs. There are
two; klnds. ' '

1) Guarantees of a Jurisdictional order: the U
censt;tutlonallty appeal agalnst laws and nonmatlve disposi~
tions with the power of State law, for which the registered
executive organs of the Autononic Communities, and in its tum,
their Assemblies are legitimate. _ | '

' ' 2) Recognition of the Autonomic Communlty Assembliest
right to. 1eg151at1ve 1nwt1at1ve in the State sphere (Art. §7. 2},
- as well as the demand that absolute majority in the Senare in
order to adoPt extraordinary admlnlstratlen formulas although
given the correlation of strengths in the Senate it does not
seem overly operative especially in the Autonomlc Cormmmnities
which are governed by natlonallst parties (Catalenla and the

Basque Country)

HaV1ng carefully analysed the tneoretlcal—conetltutlan-
al aspects of Center—Perlphery relations it would now be in-
'terestlng to see some concrete_examples._The most we11~known,
controver51a1 and the best embodlment of the present state of
Center—Perlphery relatlens, is undoubtedly, the Organ;c Law for
‘the Harmonization of the Autonomzc Process, better nown as the
LOAPA. But first let's qulckly explore the scheme of conflicts
between the Center and the Perjipheries that have been brought
before the Constltutlenal Court since approval of the LOAPA
Bill (30 June 1982) and more snec;rzcally between August 1982
and the present (March 1983)

i
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Center Vs. Perlphery ne;a%}eﬁe

-Five inconstitutionality appeals initiated by the
President of-the Governﬁent, two against laws from the Catalo-
‘nian Autcnomic Parliament and two against the Basques.
| | -Seﬁenteen competency conflicts initiated by the
Government against peripheral governmeﬂt'decrees or orders,
'elght against the Catalonlan and Baaque and one against the
Vaxen01ans. '

~The Governmeht contests the President of the

Generalltat
o 4
< %-i% ~~ This means thet_the sum of these actions totals 23,

eleven against Catalonian institutions, eleven against the
Basques, and one against the executive of the Valencian com-
munity. . '

'- - ;‘&of's

FPeriphery Vs. Center-re;at;ons

'—Two previous unconstitutionality'appeals each against

‘the LOAPA Bill initiated by the.Catalonlan and Basque executives,
another yet by the Basque government and one by a group of
deputies maks a total oE six (three by tne PNV and two by Ca-
talonia). L

-Eight p051t1ve competency oonfllcts initiated by the
perlpheral executive agalnst the center (31x Catalonian and
£wo Basque) :

- The sum totals of acLlons 1n1t1ated by the peripher-
ies agalnst 1aws and norms of the center 1s fourteen while
those initiated by the center agaanst the perlpherles is

twenty-three, The slowing act1v1ty of the Center seems to be
greater than the perlpherles‘lnnovatlon activity judging From
these facts but the simple quantification of cenfiicts is not
enough evidence to P¢low us to establish thls conclusion.

Although everything leads us to see a more and more accentuated

"defensive" attitude on the part of the peripheries vs. a
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center prepared to regain control of a decentralizing process

that seemed to have slipped'through its_fingers at the time

of the autonomist explosion and.proliferation following the

approval of the 1978 Constitution. The nucleus of this coun-
| terofensive is without a doubt the LOAPA.

L

3. Protagonism recovered by the Center, rr'he Organic Law of

Harmonlzatlon of the Autonomic Process {LoaPa).

. The LOAPA 3111 was approved by a plenary session of
Congress on the 21, 22, 23, 28, 29, and 30tn of June 1982 and
was already, on 5 August 1982 subject to five unconstitutional—
1ty appeals, brought before the Constltutlonal Court by the
Parllaments and Executive of the Autonomlc Communities of
Catalonla and the Basque Country as well as by fifty deputzes;_

‘ These appeals were duly brought about followlng Art. 79.1b of

f_the-Organlc Lav of the Constituticnal Court and meant the im-

- medidte suspansion of tha Course of the Bill as stated in Art.
- 79.2 of this Law. ' '

ST What causes the LOAPA (or more correctiy the Bill)
.to create such oppos;ton? It puts Eorward the recommendations
of the Commission of Experts and develops, as ‘'stated, the
. autonomlo pacts signed one year earlier (July 1981 ) between
UCD and PSCE. Tt proposes the generalzzatlon of aﬂslngular
process (as compared to the b11ateral State-Aatonomlc Communl—

ty'agreements) proV1d1ng homogeneous patterns (with the. same

rules) for the relatlon be*ween them, transfers should be made
'_1n similar bhlocks For all. the comnunltles smmultaneously, a

fixed calendar of transfers periadical meetlngs of the sec—

'torlal commissions of all the communltles ("so that the Caw

oo =

" talonlans can be aware of Andalusian problems" stated one pro-

—’d
ol

L%ABﬁ pPolitici-m). The erthusiastic Supnort lUCD and PSOE) opr
. the strong rejection on the part of natJOnalzsts and the PCE
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nid behing mutual accusations and clichés.

Those in favor considered the LOAPA to be fundamen—
tal to orgénize the State while being faithful to the principles
of wnity, autonomy and solidarity by rationalizing and develop-
ing Titl_.o VIIT of the Constitution. Those against the LOAPA
“accuse the ‘Bill of unconstitutionality since the prevalence
of State norms can ¢nly override the exclﬁsive autonomic comp-
etencies when there are ooncurring ordenations. (What seems
qulte clear to me is that the LOAPA uses all the possibilities
offered it by the Constitution (example: Art. 138) even to the
poznt of stretching some. to emphaszze the prevalence of the

State over the Autonomic Communities). This accusation is dew
nled by those in favor on the basis that it not only does not
‘void the exclusive c0mpetenCies of the_gutonomic Communities
but it is subordinate to the Autonomy Statutes, Insistence on
general interest and national solidarity by some is counter-
balanced by the affirmation of Roca i'JunYEnt, an important
leader of Civ, acoording'to whom demoCracy and autonomy are
the two 31des of the coin: a consolldated Spanish democratic

' system and the LOAPA destroys autonomy by'modlfylng the cons-
tltutlonal spirit.

Mario Fernandez, V1cepre51dent of the PNV Basque
government is more radical yet: "LOAPA is a reflection of the
system”s general 1nvolutlon as there have been no competency
transfers but rather a rece351on 1n the autonomic area. Sanwﬁ
the SOClallSt government took power in Dctober 1982 there
have been no smgnlflcant trans:ers. At any rate the delay is
IPTEVIOuS. Let's not forget that the UCD-PSOE pacts are dus to
the need not - to exce351vely ‘aggravate those centrally minded
_mllltary men for whom unity and homogenexty are synonyms. But

to what degree is the m111bary not an excuse for Spain to cut
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. ﬁack some of the attributions already given to basically
Catalonia and the Basque Country and included in their Sta-—
tﬁteé? Time —and.the Cohétitutional Court— have the answer
to a degree. If LOAPA is declared unconstltut1ona1 we shall
have to accept the the31s of it being an excuse and re-eval-~
uate more fairly nationalist cr1t1c1sm. If, on the other hand,
it is declared constltut+onal S figge whe must apply it (execu~
tives of the Autonomic Communities) resist accepting a law in
-Wthh they never participated. And that is a criticism to be
made of the majority parties, whose arrogance (derived from
the numerlc majority of the Chambers) caused them not to in-
Clude the peripheral natlonallst parties governlng Catalonla
and the Basque Country. Whatever the %esult of this sentence
the fact of having to brlng it before the Constitutional Court
is a great llablllty wvhich indicates the 1nab111ty of the po-
lltzcal forces to agree on the guldellnes of a model for a
pelltlcally decentralized State.

Iv._THE.SOCIO—POLITICAL DIMEN STON

"Spain today is a state for all Spaniards,
a Nation—State for a large part of the population,
and only a state but not a nation Ffor important
mlnorltles" :

Juran J. Linz

In this sectidn we shall try to ekplore some of the
sociological implications ofthe above written Statement, we
shall brlefly deal Wlth the attitude of Spanlards Vis-a~-vis
' the problem under cons;deratlon here: "the bulldlng of terri-

torial political subsystems within the Democratlc Spanish
. State",
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The maJorlty of Spaniards 1dent1%y‘w1th the symbollsm
of Spain &as a Natmon—state. FOr an important part of them the
npol:.t:.cal asplratlons of the peripheral natlonalltles are not
soqu unlntelelylble but are, furthermore, perceived as a threat.
‘Let's see some major polnts concernlng.
1) objective terrltorlal dlpferences between sub-
-Units._l' o _ ,
2) the multldlmen31onal character of the regional-
natlonallst 1dent1ty sentlment. '
| . 3) the presence, in the most 1mportant permpherzes,
of reglonal—natlonallst partles Competlng with the Spanish
Statewide party system and the dlfferent voting rationality
accordlng to the constltuency in which the electlans take

place. .

~ Analysing them'in certain detail we find:

1) ObJectlve di fferences across. the territory. They

encompass a varlety of domalns cultural llngulstlc, economic,
etc. Let's take only two 1nd1cators, 1anguage and per-capita
1ncome. More than 60% of Spaniards speak only Castllllan where-.

- as 38% affirm speaklng other languages as well, divided as

Follows: 16% Catalan, 11% Valencian (llngulstlcally similar to
Catalan), 9% Galician and 2% Basque. (FOESSa, 1981).

If 100 is the'mean Spanish per eapita income for the
period 1955 -75, we have reglons like Extremadura Galicia or

 Andalusia reaching only 60.8, 76.3, and 71.2 respectively and

areas like Madrid (136 3). Bazque~llavarre (1“2 0) or Catalenia

(127.5) a1l way above the mean. The economlc cleavage divides

“irban industrialized and modern Spain from its more rural and

] underdeveloped part,.

2) The multldlmen51ona1 characte“ cf the identity

consciousness. In a statewida survev { TTMENET? RLANCA  ae -
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1977) taken in 1976 on the Spanishregional'gonsciousness, the
aﬁthors reached the conclusion that there arve four fundamental
dimensions: administrative management, language, economy and
"politics. Not all subunits rated equally.'The factors for sub~
jective community identification differ substantially. Here

o o cAre tha—four highest (all above Spanish mean) in each dimension.

S a} admlnlstratlve management by the Center. The most

54
acute grlevances were held by Barcelona, the Basque Cotntry

- and Navarre, Asturias and finally, Ga11c1a in that order,
o b) language grievances: Barcelona, Ga11c1a the Bas-
;que Counitry and Navarre, the rest of Catalonla and Balearlc
_Islands. '
¢) economic - grlevances. Ga11c¢a, Andalusia, Murcia
and Madrld. _
d) POllthal grievances: the Basque Country and

Navarre, Barcelona, Galmc;a and the Canary Islands.

| Educatlon 1ncome, metroPOlltan habitat and leftism
are the most dlSCTlmlnaulﬂg variables favoring nat10nal-per1~
Pheral identification. Whereas age, rural or intermediate type
of habitat and conservatism strongly correlates to centralism.
These findings were ba31cally in agreement with the studies
carried out by DATA, S.A. According to the latter the per-
centage of centralists'(c), autdnbmisﬁ(a); fedeﬁalists (F) and
- peripheral separatists:(l)'or independenﬁistsf runs for the

whole of Spain as folloﬁé (in rounded %);;}

1977 1978 1979

c 4% 29% o 33%.;_
A o 42% - - 49% - . : 41% °
F 9% 14% | 11%
I 3% 3% 8%

| NA 5% 3% 8%



Between 1977 and 1978 two fundamentai events had
taken'place:'the celebration of the Eirst_General Democratic
' elections held in forty years (June 1977) and the debates over
the new Constitution in Parliament.

| Again we find high correlations between centrallam/

? cunservatasm center-left/autonomlsm and extreme left/peripher~
al natlonallsm. Thus in 1278, 23% of the centralists identified
Wlth the continuers of franbism and 16% with conservatism,
Whereas 15% oﬁkhe autonomists 1dent1f1ed with socidl democrats
and 34% with SOC1a115ts. The federalists identified with so-
cialists (38%) and communists (17%) although some liberals,

..christiah—democrats and social democrats'affirm to be federal-
ists also. Those in favor of independence (a minority) labled

" themselves as "revolutlonarles“ (27% vs. 4% of the population),
socialists (28%) and communlsts (15%).

The pereentages (1977), broken down by units, are as

follOWS' - ;
& ? i; : Centralism Autonomy "Federalism’ - Indepen.
Galicia . 34 4 - 7 3
catalomia . 23 52 4y 5
“Valencia. s 34 48.5 10.2 - - 1.9
BAsque Country— _ . |
| Navarre . R .16 . 48,5 . 16,2 13.7
. Spain . M6 4.8 9 3

(Source of charts: FOESSA, 1981).
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3) Pefipheral parties versus Spanish Party System.

If the periods of authoritarianism and intolerance have usuaily
i o . '

been marked in Spanish contemporary history, by forceful cen-

tralism contemptuous of the different sﬁbUnits the periocds of:

' +':::-ler'a.nc:ne and freedom have always been coupled with a tendency

towards resPect for and recognition of the different peripher-
ies. In thls way durlng the decadé of the 1260t s autanamlsm

:-became ‘a synonym of ant1franco;sm. The repression of the regime,

.;'heav1ly Felt in the universities, the 1968 student revolts and

the revelutlonary movements in third wnrld countries are all

elements contrlbutlng to the formatlon of periphseral national-

ist parties in the last two decades. HOW'muCh weight do these
parties actually kave?

_ 10 35% of the votes cast in the Spanlsh 1eglslatﬂve
electlons of 1979 ﬁent tc these partles,whlch means: 1 889 362

- votes., It has been argued that still almost nine out of ten

o~

- Spanish. voters chose Spanish Parties 1nstead Of peripheral

ones and.that even though the most clearly pro-autonomist com-
munities represent 40% of ‘the electorate and 44.6% of the voters,
only 12. 4% Of the vote in those communities went for peripheral
partles. One should not be confused by these percentages. A
Fupther 1eve1 of analys;s needs to be 1ntreduced here,

o Flrst of all the presence of those parties has not
only sncouraged the autoncmlstlc strategles of the, otherwise,

-retlcent Spanish, or centralist, partles but has pushed them

to re—thlnk their role in the subunits in terms of the needs

of the communlty and not ‘only of the party elite in Madrid.

Secondly, when we consider such cases as Catalonla and par-
ticularly the Basque Country, we see that: in the 1979 legis~
lative elections 49. 48% of the total votes went Ffor Basque
parties {505,075 votes out of a total of 1 ,021,159 cast, or

eleven out of twenty~one'seats in the Madrid Congress went for
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Basquelparties) The percentages are lowar but still significant
for the other communities: Catalan partle%éz 14% (nine out of
forty-seven seats), Canary Islands 12,60%, Galicia 11,07%,

Andalusia (PSA) 10.94%, etc. It is impiied that the rest of

. the votes were won by the Basque, Catalan, etc. branches of

b

Spanish parties in most casesbtrong advocates of autonomiecm.

- o Thlrdly, the radlcallsm of the natlonallst—separatlst
,moye. Th;s is particularly true in the Basque case where 14,78%
oféfhe electorate voted in 1979 for Herri Batasuna,an extreme

- left coalition advocating rejection of the Spanish State (its

three congressmen refused to go to Madrid) and it is considered

ideologically close to BTA. What kind of support do they actu-

~ally f£ind in, the Basque Country? A Survey carried out in Qct-
'ober-November 1979,_g£ter the Referendum that approved the

Basque Autonomy Statute showed that 17% of the people inter—
ﬁiewed.in the three Béséﬁé Provinces considered ETA militants
as patriots, 33% as ideaiists, 29% as manipulated, 8% as crazy,
5% as criminals and 14% did not answer., (FOESSA, 1981). There
seems to be a great deal of gympathy (or fear?)} towards the
violent strategy of ETA in the Basque Country and a 51gn1£1cant
percentage of support a1though it seems to be steadily de-
cllnlng. Last, but not least, the change of voting patterns of
Spaniards according to the territorial level of the election:

'local reg:onal/communzty or statewide, has indicated a sub-

stant1a1 increase of support for natlonallst parties in both

the Basque Country and Catalonza in the 1980 elections in the

autonomic communities. In_both communities their raespective

center-right nationalist parties (PNV and CiU) have formed non-—
coalition governments. PNV (37.58%; 9.95% more than in 197%)

and CiU in Catalonia 27 72% (inecreasing 11. .28 over the prev1ous

"contest)
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4. A further consideration of the Basque Case.’

The violent situation in'the:Basque Country is ser-
ious as evidenced by the more than Ffour hﬁndred terrorist
vlctlms of ETA in recent years with numerous bomb attempts and
:kldnapplngs (1ncludlng a militant of the PNV) From the ransom
money and thepayments of the "revolutlonary tax” demanded from
the Basque industrialists,ETA finances its activities. But per-
haps the most serious issue lies in the vaci1ating_attitudsof

PNV, the govermmental party there, which in the face of such
L violente,sets conditions to collaborate with the PSOE in the
-;_ pacificatioﬁ of the Basque Country: withdfawl of the LOAPA, the

demand to supress the figure of civil governor as the central
power's renresentativé and a quick transfer of competencies
with a large budget. The PNV's. motto on the "Basque Patriots!
‘Day" held on April 3, 1983: "Our country: Euzkadi. Our
language: Euskera’l as well as the 20. 000 demonstrators that .
.the radical natlonallst_party, Herri Batasuna, was able to
unite the same day in Pamplona (capital of Navarre) with the
slegan "We're a peocple” compared to the mére 5.000 that one
week earlier gathered in San SEbaStlaﬂ haV1ng heen convoked
by all the parties (except the HB 1ndependentlsts) as & prom
test against ETA's terrorism, is but a symptom of thé“brocess
of.natlonallstescalatzon(seen in the attack made on the auto-
‘nomous Basque pollce's barracks,steallng umiforms and 200 pis-
tols, etc),The PNV f£inds itself in the dilema of having to
candemn its ideological children for thelr radical strategies
when it actually favors the aqglratlons for government by
allowing it to pressure Madrldﬂeven when it makes jts own job

as governing party in the Basque Country, more difficuls,

Criticism of the obstructive policies of the PSOE

in autonomic matters are not lacking either and the precident

' Tee s Hreed
of the PNV has threatened to call out all Basques in Maﬁ:xn to

defend the Law on Euskera which the PSOE has brought before the

fal—



h
R
My

V. IN THE GUISE QF A CONCLUSION

We see (April 1983) how clearly the previous text
reflects the autonomic“feﬁéf symbolically initiated 23 Feb—
ruary 1281 with the attempted coup d'Etat and Wow it has permit~
ted the govermment to regain its protagonzsm lost in 1978 in
leading the process of political decentrallzat¢on of the
'State. Not only do we fmnd ourselves in a moment of ebb but
also -in a period of waltlng, with a LOAPA 1n hybernation before
the Constltutlonal Court and for that reason the best time to
~reflect freely, and with wnbiased criticism, on what the Autono-
mic Process has meant so far in the Spfnlsh Autonomic Process.
In the first part of this conclusion I shall try to do just .
that and in the second I shall examine the theoretical possi-
bllltles of another perhaps more rat10na1 but Politically less

viable model At the time T proposed it (1980) I was advisor
jLo a project titled “STructure of the Spanish State 33990v
- at the National. Institute of Future Studies, in the hopes that
the exerc1se is not entlrely useless T shall reproduce a
'summary of it here:r ' '

1) Analysis and General cr1t1c1sm._W1thout intending
to achleve great rigour we Can divide the time of transition
from Franco to aemocracy (regardlng the nature of C-P conflicts)
into three phases. | '

a) the polltlcal phase was initiated at the dicta-
tor's death in November 1975 (which does not, in any way, mean
that the presence and welght of autonomy and nationalist parties
does not, at times, come from way back) and ended with the Pro-
nulgatlon of the Constltutlon in 1978. This Phase was marked
'by large support movements for -autonomic grlevances esPeC1a11y
in the "hlstorlcal nationalities™. In this Phase the electoral
‘support of "centralists" and 'mationalists" are imown and the
natlona;mst parties in Catalonla, the Basque Cowntry, Andalusia
and Galicia crystalize.
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éf ) - 2) juridical-legislative phase {between 1978-1983)

B which spans the period of the writing,.ﬁégotiation and appro-
val of the Autonomy Statutes and the pos;ng of conflicts be-

- tween Center and perlpherles as a consequence of the ambigui--
ties and deflglency of the constitutional approach to the au-~
tonomic subject' Porollary, in turn, of a political pact be-
‘tween the major parties that left the spec1¢1c nodel to be adop-
ted,up to the subsequent orgamic laws, This last section witrha
‘receive{most of our attention as it 1§¢he-mosL complex and re-

" levent to Center-Periphery relétions.

- 3) Socio~eccnomic phase? If the political phase Sup-—
-posed a test to measure the relative welghu of each contending
power, and the Jurldlcal-leglslatlveArefers o institutional
deveioPment; it is quite possible (andﬁdesireable) that the preé
- sent phase be socio-economic, achieving (or at least approxi-
mately) the ideals of equality and solidarity among the- dlfferw
ent Autonomlc Communities in the same way as in the previous
" two and especially the Jurldlcal—leglslatzve rhase where at
least on paper, the constitutional ideals of uwnity and autonomy
el @as Paaiized .
o i\*he Organlc Law on Financing the Autonomic Communities
Would be a fundamental instrument of thls phase.

_ As a matter of fact chere are presently elements of
the three in dlffen_d;ng proportlons accordzng to the Autonomlc
Community we are studylng. In this way, in the Basque Country
‘there are » Perhaps more than in any other,'folitical (and ideo-
‘¢og1cal) features due to the existence of radical and separatist
groups (Herri Batasuna) that cannot accept the fact that Spain
has changed fundamentally since 1975 and contlnue to act agalnét
‘the socialist government in Madrid with the same violent means

with
(and the same polltlcal logic) as those used against Franco.
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- However, for the majority of autonomist (nationalists
or not) the ideas of damocracy and autonumy have always been
unlted 50 that: o

1) the flrst consequence to extract is that since
the POllthal decentralization process of Spain is felt to be
'1nseparable Erom that of democracy and llbertles it is irre-

versible and the-Constltutlon makes it very clear.

2) This process permits two posszble interpretations
a) an optlmlstzr one which evolves from the need to interpret

“autonomism as a modernlzlng'movement (whlch would make a French

- style centralized State monzcharacteristiéally Spanish)'ahd ine-.
'cluding a'profound reformation of the State's Administration -
which is rather 1ne££1c1ent and unmanageable, s0 that it

would not mean too great a rise in bureaucracy as well as the
cost it would suppose for tax—payers# above all if it is not

equally balanced by an improvement in efficiency and services.

J', -b) a negatlve or pe551m15t1c 1nterpretat10n according to which
”,_ ﬁthd antonomic phenomencon basically proves interesting only to
il ﬁthe political elites of The peripheries who create and develop
-_bureaucraczes maxlmlzlng its own power at the expense of the
'_Central Admlnlstratlon..The Pacts tend to cause us to opt for

- this more pessimistic 1nterpretatlon which leads us to...

'3) A characterization of Center—Periphery relations
where political elites are confronted with different iatervests,
means, support and electoral spheres, The existence of peri-
pheral parties that are not integrated 1n the State party sys-.
tem contributes to

4) little moblllty and permeabllllty between Cen—
tral and PGPlPhE”al elltes. Its corollary is

5) The "polltlcal class" 1nab111ty to agree on a

AT =4 ) Aﬁﬂﬁmi—v\'\'lnn—\-l—wﬁﬁ OV D L ST Y



table Eo all, Thié.in:turn, leads to

| a) bringing decisions, which should be political, be-
forqjjuridical Sphéres_(CGnStitutional:COHTt) and producing an
unnecessarily intricate juridica1—political sustem which is a
dellghr to Jurists but is inefficient in solving C-P problems.

b) con51der1ng that the prohlems cannot be solved in

the 9051t1ve juridical sphere. Extremely 1nterest1ng laws can.
evolve from a juridically technical point of view, but they'll
be laws that are "respected but not obeyed”. Even more’ so when
'considered that in more than a few cases those in charge of
:enforcing them are completely aga:nst them (example PNV and
'ClU) Spain is becomlng victim to.a certain underdevelopment
‘in its political culture -to a great degree the inheritance
from the previous regime- characterized by the practical ab-
sence of statesmen and the lack of good politicians as well as
the "inflation" of‘jﬁriéts turned politicians,

The previous-éohsidefations 1Ead us:to the following
proposals: | ?

1) the need to deeply recon51der the C-P 1ssue, -
_un1t1ng autonomy and. democracy as desmred by peripheral poli-
- ticians but also unltlng autonomy and profound.reformatlon of

the admlnlstratlon as deszred by the maJorlty of the population.

2) In order to do so it is necessary to emphasize
the need to genera.tn a cooperative (and not confrontatlon)
model of State ConSEER:

widerstanding that.one cannot -

affirm the whole and deny the parts in the manner of the most

. recalcitrant. JaCOblnlstS nor vice versa: affirm the parts

(or one of them) and deny the whole llke the radical nation-
- alists, without achieving separatism and dlsmemberlng the
State,whlch does not seem advisable., It must be understood

that the whole and the parts Compose a dialectical relation in

such a way that the Autonomlc Communities nﬁed the State and
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‘vice versa, especially when the censtruction of one (autono-

mic state)and the others are carried out simultaneously as

:'133 "~ in the case of" Spaln

Sj Many conflicts could have béen'avoided if a co-
operative rather than a confrontive C-P model had been selec-
" ted. In order to do so the political elites needed to under—
stand previously that the Spanish 5001ety is a tervitorially |
'and ﬁulturally segmented society and that in such societies
'1 ‘ the PTlHClPlE of numerical parllamentary majorities does not
o Zoggéagédggﬁ};égggﬁfg#?hey needegcgg zgﬁe enough immagination
=7 - to arbitrate a proper formula for the Spanlsh gituation as
L well as the polltlcal will to apply 1t Unfortunately our
'p011t1c1ans in general -so brilliant at solving other prob-
lems- did not seem to find, at the crltlcal moment, the right
'_dOSlS of understandlng the problem, of 1mag1nat10n to formu1aLe
new 1deas nor the POllth&l will to apply them. In this case
the circumstances surpasqed them and the result is Titie VIII
_of the Constltutwon.

Vo

2. The "DEPARTECON) model of Center—Per;phery Relatjions.

I would like. to begin by recognlzlng that I do not
have the magic potion {(nor do T believe anyone does) to solwve
the immensely complejC-P problem in Spaln. Once this idea is

clear I think it would be useful to speculate as to what some
of the characterlstlcs of a model con51der1ng the specific case
of Spaln could be. -

_ A lot has been wrltten about ; the growth of State
complexlty as a cunSEquence of its need to satisfy its own de-
mands as well as those of different soc1a1 and political groups
in a more and more lnterdependent and. romplex world; but much
less has been wrltten about the State cohstltutlng, as well, a
system implying the exlstence of an island or sphere of re-

stricted or contralahla Aemnlavs 1 dw +She Lame an s, . .
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to supply a variety of anmswers;at Least as wlde a variety of
answers as the meanlngful oCccurences in the environment. The
capacity of social systems, ‘and therefore of the political
system, to reduce the complexlty of eyﬂlronmental Phenomena

is a "ine qua non" condition for the preservatlon of its au~
~tonomy and existence. A political system that is 1ncapable

of reducing env1renmenta1 complexities Wlll little by little,
lose its autonomy untll it is finally. absorbed by the environ-
ment. From this we can deduce that the greater the complexity
of the envzronment the greater the complexlty of the system
to reduce the effects should be. Reduczng complexity was an
important cultural concept in Lulman's theory of society, ac-
cording.to which complexity equals plurality, a superabundance
of p0351b111t1es. But here we are 1nterested in self-determined

- and controlled organized complexlty, whzch is by no means in-

compatible with a polyeentrlc structure whose regulation is
not the result of the action of some specific components but
rether the. 1nteract10n of them all, This, obV1eusly, conflicts
with a State that is a decision and action unit with a funda—
mentally monocentric structure in which the subject of self-
determination is found in the hzgher polltlcal spheres and -

even for some sectors and subsystems in the corresponding

territorial. or functional adminstrative authorities or spheres.

g T

& = | Returning to the case of Spaln and piainly stated,
“the problem of AthnGm1C ‘State structuring resides, in essence,
in maklng the "right to be dlfferent‘whlch in so many words,
is exlstence compatible with with the promotion of solldarlty'

- or, in other words, compatlblllze the creatlon of autonomlc sub-

systems within a political system capable of tolerating alter-l'
natlves variation, disagreement anqbonfllct from within, with
the 1dea of ensuring coord;natlon thanks to Wthh Plurality can
be effectlvely 1ntegrated into a wnit of previously and cons— .

c1ously posed resultsr
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The issue is not simple because we are in the pPre-

sence of dialectical tension having antifhetical interests:

deceatralization Vs. integration
- democracy Vs. efficiency
- PFreedom o Vs.  authority

Ten51on 1n which

1) the thesis could be formed Lhus. the objective
of 1n*egrat10n is to achieve efficiency through homogenizing
authority.

~2) the antithesis: the objectiveof decent@iization

_is'self—determinéd démdcracy through freedom.

The synthesms must aim at fxndlng a balance between -

..them Researchlng thlS synthesis is precisely what I propose
to do with these suggestions for a theoretical model which

DE.PAR.TE,

- -could be called Depa@%eeeﬁ Democratic«participative—territorial-

consoczatlonal)

Let's begin with the territorial-consociational

- dimension. Its basic premise conceives of Spain as a territo-

rially segmented society and is based on the hypothesis that

its difficult to sucéeséfully apply the liberal parlamentarian
model (useful and efficient in homogeneous and highly dével-

' oped SOC1et1es) in plurally segmented or mult1nat10na1 soci-

, eties like Spain. This system is surpassed here by the en-

vironmental complex1t;qs. It is necessary to supplement these

. deficiencies (especially in a cOuntry where it is difficult

to obtaln stable parllamentary magorltles) with the celebra-

'tlon of meetings between perlpheral and central elites where
Ethey can solve their contentions through compromise along the

_ guldellnes cf State POlle Lljphart establlshed four require-
ments to achleve this:
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1) Awareness of the dangers 1nherent to a fragmen~
ted SOC1ety. o
2) Commitment to the need and will to maintain the

| system;'ln the case of a multinational state, the unity of the

country. o |
" 3) The abilit'y-'to transcend the limited horizons of
group and interests in order to reach agreements that bind the
comunity taey represent.. _ .
4) The ability to find adequate solutions that are
relatlvely satlsfactery to the parts lnvolved and that are
technlcally viabile.

The aim persued with the- 1ntroduct10n oF these new
patterns would be.
:1) Maantaan PFree and plurallstlc institutions.
2) Prcgress;ve_SOC1a1 equity as a consequence of
-regional eceﬁomic peliﬂgy._e
3) Growing economic efficiency (aim pf state pollcy)
4) Creatlon of a cultural policy based on patterns
of solidarity and co-operation mere than on
competition and peCuliaritieszrespeeting the
promotion of the cultural aﬂdllinguistic wealth
of each community.
It can be observed that the route followed by Spanlsh
polwtlcal elites, and esPeC1ally those ef some peripheries,

is not_exactly in line: Wlth this cooperative model.

The Democrat1c—part1c1pat1ve asPect complementary

to representatlve democracy, (Wthh it does not substltute)

should aim primarily at surpassing the profound gap that exists

in Spain between jurididal norms and reality.
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Part1C1pat10n requires: 1) an increase in the Fflux ..
of 1n£ormatlon which is based on a more open system and
2) the possibility of controlllng POlltlcal decisions at all
levels beginning with the munlclpallty. The State should only
exerc1se & legal control over local corpowatlons and Autono-
m1c Communltles that is compatible Wlth autonomy, It should

not be permitted control over opportunlty nor tutelage which

would be the antithesis of autonomy .

The terrltorlal conSOC1at10nal aspecas refer to the

beahv1our Of the elites who should be mature and responsible

_whzle the democratlc-part1c1pat1ve aspects aim at the common

citizen.

s 1 belleve that with the correct application of this
B’bartecon model (today utopical) the three features that, ac-
cerding to S. Hungtlngton, separate ancient politics from mod—

_ ern polltlce absorptlon, massive political participation and :

the creation of new 1nst1tut10ns to face néw problems, would
be fulﬁﬁllled,producang a ratlonallzatlon of authority that,
in thas case means combznlng the dlalectics of antithetical
but complementary interests, In other words, the territorial-
consoczatlonal asEects of integration, 'e£f1C1ency and authori-
ty on one hand with compromzses along the ‘guidelines of State
policy between eentral and peripheral polztlcal forces which
would proport contlnulty and stability supposedly ach1ev;ng
gr0w1ng eccnomic efficiency and contributing to the reduction
of uwncertainty while on the other nand the aspects of decen-
trallzatzon democracy and freedom would be able to achieve
progre351ve JOC1al equlty, providing the Spanlsh communlty
Wlth dynamlc and. progre351ve elements.'
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FOOTNOTES

Tcer. S. Mufioz Machado. E1 Derecho Pblico de las Comunidades
Auténomas. Civitas. Madrid. 1982. (p. 138).

_21232« (p. 167).
331n the Constitutional text the term "state" refers tec the com-—
 plete juridical-political organization of the Spanish nation

including all the different territorial organizations (example:

Arts. 156; 137). In other cases State means only the general

~or central Administrative agencies and their peripheral organs

versus all autonomous communltles (example: Arts. 3.1, 149 and
150}, :

4Art. 143 of the Constltutlon, dealzng Wlth Autonomic Communities

reads’ as follows:

- 1. In the exercise of the rlght to autonomy as re-
cognized in Art. 2 of the Constitution, bordering provinces _
with common historical, cultural and economic characteristics;
insular territories and provincies with historical regicnal

“identity can acceed to self-govermment and can constitute Au-
tonomic Communities according to the provisions of this Title
and the respective Autanomy Statutes.

_ 2. The initiative of the antonomic process corres—
ponds' to all interested county councils or the corresponding
interinsular organ and two thirds of the municipalities whose
population it represents, the majority of the electoral census
of each province or island. These requirements must be ful-
filled within a period of six months Ffrom the first agreement

adopted in this re5pect by any - of the 1nterested local corpor-
ations.

]

3. The 1n1t1at1ve, 1£ it fails, can only be repeated
‘after flve years ‘have. elapsed. S

Article-151 states* :

1. It will notbe necessary to wait five years as
stated in Section 2 of Art. 148 when the initiative of the
autonomic process is agreed on within the time period of Art.
143.2 as well as through the county councils or corresponding

insular organs, by three quarters of the municipalities of. each
one of the affected provinces which represent, at least, the
majority of the electoral census of each one of them and said

 initiative be ratified through referendum and approval of the

“absolute majority of the electors of eacn,prov1nce in the terms
establlshed by an organlc law,
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| . . S
S 2. In the case foreseen in the previous section,
procédure for elaboration of the Statute will be as follows:
' : 1} The Govermment will conyoke all Depities and
Senators elected in the constituencies within the sphere of
 the territory intending to accede to self-government so that
they can constitute an Assembly, with the sole intention of
elaborating the corresponding Bill for the Autonomy Statute
which will be agreed wpon by the absolute majority of its
members. . ' s
2) Once the Bill for the Autonomy Statute has been
approved by Parliament it will be sent to the Constitutional
Commiss; n of Congress which, within a two month period, will
examin.‘ég.the presence and assited by a delegation from the
proposing Assembly) to determine through mutual agreement its
definite formulatior. ‘ S
3) 1f said agreement is reached the text will be
submitted to referendum by the electoral body of the provinces
composing the territorial sphere of the Statute.,
' 4) If the Statute Bill is approved in each province
. by the majority of valid votes, it will be sent to Parliament _
5 o 7 The plenary sessions of both chambers will decide on the text
- through a ratification vote. Once it has been approved the
0,§:§%ng will sanction and Promulgate it as law.

P . 5) In the case that the agreement referred to in
o Section 2 of this number is not reached, the Statute Bill will
‘be pracessed as a law before Pariiament The text approved by
it will be submitted to referendum Ly the electoral body of
the provinces composing the territorial sphere of the State.

If it is approved by the majority of valid votes in each pro-
© vince, it will be promulgated in the terms of the preceding
- paragraph. ' ' o ‘

- 3. In the cases of paragraphs 4 and 5 of the previous
section, lack of approval of the Statute Bill by one or several
provinces will not stop the others from constituting the pro-

- Jected Autonomic Community as established by the Organic Law
provision of Section 1 of this Article.
SAutonomOUS Community. institutions are as follows:

. ~Legislative Assembly: elected by wiversal suffrage
following a system of proporticnal representation

. —An Bxecutive Government with executive and adminis— -
trative functions ' S

~ -A President who directs the govermment and repre—
sents the State in the Autonomic Community.
' -A Supreme Court of Justice.



iid

: 6The most-notable case is that of Andaiusia where the campaign

against having to follow Art, 143 (proposed by the government)

succeedzd but not due to the popularity of the PsaA nationalists
and leftist Spanish parties (PSOE,PCA) whose merits are not at

‘issue here, but rather due to the tactical errors of UoD which-
proveked a popular outcry,in turn stimulated and intelligentily

exploited by the opposition. _

7C£r. S. Mufioz Machado. op.cit. {pp 145ff)@

8The case of the province of Segovia is quite paradigmatic due
' to its refusal to integrate into. the Castille-Leon Autonomic
Community and since it could be compelled by Parliament to
» integrate through Organic Law, :
“ © "The text of Art. 144 states: - |
RPN Parliament. through organic law can, for reasons
cof national interest:
- _ '~ a) authorize the constitution of an Autonomic Com-
" munity when its territorial Sphere is not greater than that of
- -one province and it does not meet the conditions of Section 1
-of Article 143. ' _ : =
' b) authorize or accord, whichever the case, an aAu-
tonomic Statute for territories that are not integrated in pro-
vincial organization. - : ' ' '
. c) substitute the initiatives of local Corporations
referred to in Section 2 of Article 143 (see footnote ne 4),

<

9Art. 148.2 reads:

. "Once five years have elapsed and through refor-
mation Of its Autonomy Statute, the Autonomic Comnunity can
succesively broaden its competencies within the guidelines
established in Article 149

10er; S. Muficz Machado;-dg;éi .'(p.144J."j

Mipida. (pp 150-153).

12Hard1y'any relation at all exists between the Autonomic Par-
liaments and the Spanish one in spite of the fact that the
latter strongly influenced the reglamentary procedure and
norms of the former. i S

1S“Leyes de Relaciodn entre el Estado Y las Comunidades Auténomas",
- Paper presented to Discussion on Autonomies. Spanish Political
Science Association. University of Granada. December 1982,
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j4bff. G. Trujillo. "Federalismo

y regionalismo en la Constitu-

cidn Espafiola de 1278" in Federalismo v regionalismo. G. Tru-

jillo (ed.). Centro de Estudios Constitucionales. Madrid. 1979.

{(pp 15££€)%

15

Cfr. Luciano Parejo. La Prevalencia del Dereche Estatal sobre-

el Regional. Centro de_Estudios-Constitucionales. Madrid., 1981.

(pp 75£Ff). Also Mufioz Machado.

"La interpretacién estatuaria

del sistema constitucional de distribucién de competencias"

in Revista del Dgpartamento de
(pp61-2). ]

Derecho Politico. UNED. Ne 5.

160uoted'in Luciano Parejo. oE.Cit. (p;76).-

_17C£r, L; Cosculluela Montaner. "

hal de las competencias de las
Neg 89. (p. 29) as well as T.R.

La determinacién constitucio-
Comunidades Autdénomas" inm RAP
Fernéndez, "La Organizacién

territorial del Bstado y la Administracioén Poblica en 1a nueva
Constitucién” in the collective volume Lecturas sobpe 1a Consti--
tucidn Espafiola. T.R. Fernandez (ed.). Faculty of Law. UNED,

‘Second edition . Madrid. 1979 and E. Garcia de Enterria (ed.)

‘La distribucién de las competencias gconémicas entre el poder

; central y las autonomias territoriales en ol Derecho Comparado

¥y en la Constitucién espafiola. I.E.E. Madrid. 1980.

18
environment (Art. 149.1 ne 23).

Such is the case of basic legislation on the protection of the

_19Example} public security "without jéopardiéging the posgsibi-
“lity of creating a police force for the Autonomic Communities
as established in the respective statutes within the frame~

“work of an Organic Law",

goﬂnderling is mine.

'The government can invoke Article 161.2 6f the Constitution:

"The goVernment can contest dis
o o ted by-organs of the Autonomic

positions and resolutions adop-
Communities before the Conszti-

tutional Court, producing suspension of the appealed dispo~

< %spriéon or resolution but the Co
‘rescind it within no more than

22 . . . . -' . ..

~Cfr. Title V of the Organic Law
developed in Article 161.2 of t

urt, in turn, must ratify or
five months". -

of .the Constitutional Court
he Constitution.



23Cfr.,M. Martinez Garcia-Barbén. "El Control dé la actividad
de las Comunidades Auténomas". Mimeographed. Madrid. 1980

~ (pp 10££).

24Ambiguity recorded in a talk by the President of the PNV on

3.4.83: "One thing is clear: Madrid wants us to finish them
(ETA} off and then they (Madrid) will finish us off",

'escff. El Pais.v4 Aprill1983. (p. 11).



T g S — e - N - ——— .
kN
G e 7 “
. o -
o gf
O
] [
- .
Pt U
" L
e —— *% -
, WL .
b —— ---.MF‘T-TC.‘.E&*E'-‘F“J- _
. QAR T o =

_I
. i

{4

[ooswAsivd]

JHYYAYH

-t

‘¥ 1 ONVYHI

e

o~
1



- B'S CPsR
Ay -as

UNIVERSITAT OE BARCELONA
FACULTAT DE DRET

SEMINAR DE DRET POLITIE

CENTRAYL VS, PERTPFERAL NATTONALISMS IN BUTLDING DEMOCRACY

THE CASE OF SPAIN

By Xavier Arbés
{Universitat de Barcelona)

Paper prepared for the workshop on' YCentre=periphery
structures and the revival of peripheral nationalism
in western democracies' at the Ammual Conferencs of
BCPR, Barmlona, 1985

(Not to bo quoted without the amthor's permission)



l1.- The conceptual setting

Rokkan and Urwin (1) develoned the analysis of the
relationships centre-nerinhery introducing two variables that are
interesting for the spanish case: the membership space and the te-
rritorial space.The first refers to the membership of a group cultu-
rally defined, while the second takes into account the identification
of the group with the State under whose aunthority it is and in whose
space it is located.If the membership «f snace prevails, we find o
SRS, o notential variety of centres, or in Rokkan and Urwin's
terms, ~«il¥ a situation of policephality.Mdnqcenhality is the charac-
teristic of territorial space predominance, tynical situation of the
nation-state nattern in which political centralization a~d enltnural
standarization have vossibilities of a ﬁieving'success.ln the first
case, it will be very difficult to talk about a sole centre, about
a single source for nolitical and economical decisions and for cultu-
ral production.In the second, the weripherv finds itself subordinate
to'a single centre.Combining the two variables, four patterns of nation
building are pqssible: Territorial space pre-dominant, territorial snace
dominant with strong membershin cﬁaracteristics, membershin space do-
minant with territorial space characteristics énd membershin snace

predominant.

Years before ~in 1973- Stein Ro“kan referred the centre-
periphery paradigm to four central tasks: formation of a boundary-defi-
ning State, the building of institutions for socialization into a te-
rritorial political identity, the institutiqpalization of channels of
participation and ooposition and the creation of territorial economic
solidarity (2).The terfitoiial integration ﬁhich results could generate
in our opinion, the mentioned "tevritorial S§a¢e" Aimension of Rokkan
and Urwin: the identification with the State, characteristic of the
natijon-state pattern (3).If we look at Spain from this persmnective,

it is easy to perceive that all the tasks to which Rokkan referred



have not been achieved nerfectly.Due to the Strength of independentiswm
in the Basque Country and catalmen and bas~ue moderate nationalism, re-
newed in the elections for the autonomic pafliaments,_the statement
made by Linz also in 1073 seems valid: "Spain today is a state for all
Spanisrds, a nation-state for a largs part of the ponnlation and only
a State but not a nat'on for imnortant minorities".(4} If we think of
italy, we remember the sentence of an italian patriot in the last c~n-
tury: "Italy is built, it only remains to make the ital“ans" . We must ne
forget, however, the peculiarities of the italian unification nrocess,
It was formally supported by plebiscites and aésociated to a liberal

project, in spite of the particularisms and cultural nlurality (5).

But, returning to Spain and foJlowing Rokkan, we observe
that the definition of boundaries - eaving aside the loss of the colo-
nies and the Gibraltar question which dates from the XVIII century=-
can be considered settled several centurieé ago.The centralized state
unity was formed in the XVIIY centurv and was onlv softened in demow
cratic periods during the XX century: the sﬁoft and tronblad life of
the 1931 Republic, which was interrunted by.the civil war from 1036 to
103N, and the present period.The latter beains with the Constitution
of 1078, which was preceded by the first demo&ratic elections since
1936 in HSune 1977 {6).Under the political history an uneven aconomical
development has taken nlaée.Tﬁis develomment can exnlain the recent
history to a great extent.Far from the political anA bureaﬁcratic
centre of Madrigd, the.only iﬁdustrialized nucleus Were located in
the periphery until the sikties o the present century: they were the
Basaque Country and Catalonia (7}.Moreover, nolitical institutions have.
not allowed participation due to the predominaﬁce of authoritary sys-
tens.There hasn’t been either an efficient,.éga14tarian and public eduec
tional system like the one ufged in France By Jules Ferry.C&rtainly,

one cannot speak of Qiscrimination because of geographic origin in the



recruitment of militar and civil bureaucracy, but the fact remains
that their members usually come from the less deverlomed reaions

which are homogeneously spanish-speaking.This doesn't aqive rise to

the accentance of nolicies which tend to stiengthen cultural identities
different to the one that has traditionally cdnsidered as spanish .
The language which is called snanish abroad, tends to be known as
castilian inside Spain -language of Castille-.There are even le~al
texts in which certain_regiﬁns are mentioned as being "among *he most
characteristic of Spain” (9) as if there were less characteristic ro-

gions.

Maybe this ewnlains the results df a public oninjon in-
euiry about the spaniards' attitude towards the autonomies, made in
1981 (10).The noint in which the exmectatives were considered more
disfavourable was that of labour movilitv.It is obviocus that bilin-
gualism, which is a right for some people, can be perceived like a
discriminatory obstacle by others,But after thfs we must bring the
piece of information from another inquiry.made during the working out
of the Constitution.It was about the acceptance the innovations the
- text proposed might have.And we see (table 1) that bilingualism is
accepted by the majority: 80% aaree.It is noticed alse that the sna-

ller percentage of acceptance =-75%- appears among the right-wing voters

To deal with naticnalism in this context, and with spanish
nationalism, needs some previous consideratibns.wQ are not satisfied
with DeutschiSdefinition (11) which savs that "it is the state of mind
imnlying preferences in favour of the 'own' peonle".We are more inte-
rested in the nolitical dimension of nationalism than in the state of
mind that can precede or even exnlain it.In Snain, and possibly in othe
waestern countries, centre-pefiphgry conflicts are included in what
is tre strength of nationaliém as ideology (12).?0110wing Gellner, we
think that "nationalism is.n:imarily a politf&al princinle which holds

that the politica® and the national unit shonld be congruent" (13).In



YES 80.0
NO 114
Don't know 6,7

hon't

answer 00

Indifforent 0s9

TABLE 4

"Castilian is the official language of the State.
official in the Auwtonomous Commnities,"

Vote June 1977

All the other languages shall be

Alienze Popularl  Uaidn de Gentro Demoordticd  PSP/PGOE FCE 411 other parties
- . : (It includes catalan and
{xight) _Aoou."wuw {Scoialists) ﬁnosqa_u»aﬁav basque nationalist parties)

547 'S 87,7 89,9 93,6
.-Wom uwoh. moﬁ mo.ﬁ mom
4.3 T8 2.7 25 0.0
0.0 0.8 0ol 0.8 0s7
1e4 0.6 0s5 0.0 0.0 -

Sources la Venguardia, 6 auge 1978

Sample: 1995
Error margin: * 2%
13, 14, 15 July 1978
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the spanish case, two classes of nationalism amnear: the first, which
defends that the spanish State, the existent political unit, must main-
tain tre congruence with the existent national unit: that is, the Spa-
nish nation.It will admit more or less amble fprms of devolution of
powers to the territories which commose it, but not t+11 the wvoint in
which it is considered that the State is destroved.It will admit even
less the discussion of the existence of the basic pringiple: the wverw
existence of the smanish néfion.rhe second tyne is that of vindicatjive
nationalism: it states the existence of a nati~on, the same as spanish
nationalism, but in this case it-is a different nation, not tha snanish
one.It believes in the existence of a natienal unit and it wil?! try to
secure a political congruent institutionalization for it.If it is mode-
rate, it will accept not to arrive to the liﬁit in the demand of what
it considers a right -autodetsrm’nation and independence- and it will
accept some sort of selfgovernment.But it will defend the recngnition
of its natinnal identity, that which it considers its distinective signs

-such as the language.

Under these cricumstances, that w-ich concerns the nation
is basically a political guestion, to legimate the power.Restchild
remembers that "a State's legitimacy denends heévily on the porulationt
perception of the political system reflecting its ethhic and cultural
identity" (14).And certainly Burope presents a scene (15) in which
tensions anmear because of the lack of coincidence between state units
and politcal units.But if we discard the nation-state pattern as impo-
sition of homoaeneity, it seems nossible a political organization that
allows theliVingﬁuxnher of diverse natinnaI fdentities inside a State,
that secures their development without imposing one in particular: the
consontiational formula that Daadler men+ionéd refering to Holland and

Switzerland (16).



In our case, and operating already with some of the pa-
tterns proposed by Rekkan and Urwin for the nation-building process,
it seems to us that the membershin space dominant but with strong te-
rritorial characteristicé is the one that applies better to Spain. "The
idea of a covenant, with the accebtance and toleration of diverse iden-
tities prevails" (17).But only, we add, after the 1978 Constituion
which recognizes the right to selfgovernment for the "nationalities
and regions' in its second article.Moreover, the idea of ¢ovenant must
be accepted with reserve.It is not a covenant to which breviously in-
dependent nations arrive in a federation process from below.It is a
covenant among nolitical forces which accent the nossibility and the
limits of de-centralizing the power.And we must not think that they did
s$0 ignoring the snecial sensibilitv of the snénish army towards these
matters iﬂa new-born democracy.The tensions armmear in the working out
of the Constitution.The covenant doesn't obey to defensive reasons in
front of an external menace.It repiies to an ihternal reason, that of
solving an histeorical problém and allowing a wider and generalized
sunport in all Spain towards the democratic Syétem.Certainly, it is a
strategy to sdlve these preblems if the centre admits particular iden-
tities in the perivhery and proceeds to de—centralize the power (18).
But it is also true that in sectors of the omposition against fran-
quism democracy wasn't conceived without some kind of selfgovernment,
at least for Catalonia, the Basque Countrv and Galicia.And this ovenant
in terms of state-building, can be fitting with what Rokkan and Tirwin
éall mechanical federalism "introduced, as it.were, from above, by cons
titutional means™ (19).Let's take a look at'fhe immortance of soanssh

nationalism and the onortunity of these constitutional means.
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2.=- Publie oninjon

Centra-neriphery relationshinsg ¢annot he evnlajned in
Spain without mentioning the natimnalist phencmenon.Th~re are natio-
nalist movements like the basAue or catalan which have a long traditior
in the f*aht for autonomyfrhe adjective "nationalist" won't be discnsse
in t»is case: it is the central vindication of selfgovernment ‘rom a
group considered "mation".But maybe it is not so cémmon to qualifv as
'nationalist™ the onposite tendency: by the same criterium of national
legitimacy of political power there are tendencies which defend the
maintenance of political power in the centre.Nationalism in the peri-
Phery is éentrifugal: it claims for recongnition of national identity
for its own groun and its selfgovernment -eveﬁ indemendence.It seems
reasonable to consider natic¢nalist also the strugale to keep -not to
obtain- the political power of a nation whi;h_is associated with an

existent state.

In the democratic twmnasition some changes have ocurred whic
affect these questions (20).Democracy has bfought with itself a new
state pattern in which the mower has been considerahly de-centralized,
"Autonomous communities" have legislative powers that can be combar ~d
advantageo1sly wi*h those of the italian regions.This meang ~-because
of its generalization to.all the territories- an immortant change in
the french-insnired centralist tradition that prevails in Smain from
the XVIII century.But it is not only a question of changes in the loca-
tion of the makin~ of decisions.The ideologfcal environment of this
distribution of nower has been modified also.The sacond article of the
1978 Constitution #Xys:"The Constitution is brsed on the indissoluble
unity of the Spanish Naf*on, the éommon and indivisible fatherland
-Patria=- of all Spaniards, and recognizes and guarantees the right to
self-government of the nationalities and reg*ons of which it is compose
and solidarity among them all". The mention of the word "nationalities"
was the subject.of a great discussion that we shall rafer to later on

{21).In the mention of the unity and indivisibility of the spanish
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nation is in perfect agreement with a centralist position, the refe-
rence to the nationalitiess seemed a step won by verivherical nationa-
lisms.'"Nationality" calls up the same sociological characteristics as
'mation", that if we don't consirler them as synonvms,The absence of
state is often mentioned: natinnaiity is nation without state.In any
case, to admit the condition of nationality means to recongnize some
form of national legitimacy to autonomist asbirations.And in the same
line, in spite of the initjal proclamation of the mentiones second ar-
ticle,to introduce Adotbts about the nat'onal'iénitfmacy of the verv
spanish state.We will consider in this work the onposition tn the re-

coanition of nati-nalities as an evnression of nationalism.

It is useful to take a look at tahle 2 to start with the
problems tied to tre process of de-centralization.We can see in it the
background to the discussion bf the Comstitution (1078) and the devolu-
tion processes to the Basaue Country and Cataleria (1970).G70bal per-
lcentages are mentioned, those of the reaiens that stand out becnuse of
their autcnomic vindications -long ago in the past and in more recent
periods-, Madrid and those of the other renions.It gatches the sye what
concerns to an identified position with Spanish nati~rnalism, centraldism
as a political o-tion is alwavs a minority except in Andalucia and the
regions withont sutonmist background in 1977.In amother analysis, from

the same Informe socrlégico.  from which we have taken Table 2, we

observe tﬁat thoée who indentifv themselves with the most conservative
nositinns are the ones who support centra’ism -data from 1077,Thus,

75% of t-nse who wanted to continne with franauism, 57% of the Falangis
and the same nerceﬁtage of conservatives (pp; 515 and 5i6).Confronted
with a concrete pronosition of "autonomy for the natimnalities and re-
gions”, the inguiry about the Constitution proposals gave a high ner-
centage of favourable &ttitudes, 70,5% =which was lower in thoase ho
had voted right-wing in the 1977 electioné ;iable 4-.Another incniry
~table>3- posed a more generic ontion of autonomy for "the reqions that

form Spain”, and it also gave a globhal favourable maiority.The analvsis
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AITITUDES IN FAVOR OF CENI'RALTSM, AUTONOMY, FEDERALISM AND
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Source: INPORME,,. Socioldeico sobre el bio
Euramérica, Madrid, 1981, Pe 514 *




by regions gave no adverse majority
TABLE 3

"Reading the press one can drduce that the political parties hawve not
reached an agreement on the constitutional organization of the autono-
mous communities yet: Are you in favour of aiving autcnomy to the di-

fferent regions that form Spain?"(Results in %)

YBS | 59.6 Seample 1371

NO . 31.1 April 1978
Don't know, don't answer 9.3

Source: Gaceta Xlustrada June, 1a‘h 1978

It seems rather evident that Dub1ic ominion accented some
kind of autonomy.But one of the arguments moxe often reneatad acainst
de-centralization is that it endanqers Smain's unity.In more ~ommon
térms, "regionalism” cmoes to be regarded as synonym of "separatism”
by 5% of the population thrt answered onenly to the question -made
in 1976- "What do you understand for ‘reqiona'ism?" (22}.6% gave answers
with negative conndtation'that the inv~stigators grouned under the
concept of 'fanatism".Only 7% gave answers t%at conld be greuped under
the potitical-administrative céncent of "autonomy',It must be pointed
out that ''separatists" is a qualification used fo answer an open fues-
tion in which the people interviewed were asked to describe the inha-
bitants of the different spanish regions.Specifically, it was only
applied to catalans and basques with a frecuency of 17 and 187 respec-
tively.(23).Thus, we see that senaratism is ﬁbt prrceived as a politica
opinion or activity, but rather as a féaturélof.the character . But, in
- spite of these prejudices, during the constithtional Process it was
asked: "Do you believe that the concession of“aﬁtonpmy to the different
regions of the country can endanger Snain'é ﬁﬁ?ty?" 4%.5% answered no,
and 38.4% yes.In the analysis by regions, it is noticed that the three
regions with more fear to autonomy affecting Spain's unity -Castille,

Extremadura, Asturias and Madrid- are exactlyv those reajons more copose:

2o she
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to the setting up of a system of auntonomies (24).

3.~ ldeological debate and constitutional means

More than the existence of the antonomies, the focal
point of the discussion was the admission of the term ™nationalities”.
The inclusion of this Qoxd in the constitutional text was a radical
novelty in spanish political history, and the spanish conservative and
nationalist forces demonstrated against it :eneatedly.Not to auote the
frandquist or fas~ist press (25) an editorial from the newspaper ARC

from Madrid fconservative« from october, 30th

1877 entitled "Yes to
antonom’es, no to nat ona'ities" can be given as a niece of informa-
tion.And above all, the ionq jormalistic controversy that broke out
about the accentance of "nationalitites” and that had its centre in the

public opposition of the conservative bhilosobher Julidn Marfas.It

.was openad with his article '"“Nation and ‘nationality'" {La Vanquardia
18-1-78) and it lasted practically during all 1978.In relation with
this, we can aquote the : ¥ : of sentember 1978 in which 40.9 of
the people consulted we < against the introduéfion of the term -33.6

25,
in favour, don't know,_don't answer 25,6~ (Blanco v Negro, s-xf;-7g§.

‘These data must be related to those of table 4, in which we observe
that 70.5% give yes as an answer to the pronosal of autonomy for

'"nationalities and regions™.

However, it can't be assumed frqﬁ this that it was sian{
accepted the fact that Spain was a plurﬁnétiﬁnal State.During the
period of the discussion of the Constitutioﬁ;;£he leaders of the main
parties constantly made public statements of sunnort to Spain's unity
as an imbortant nolitical.value.Manuel Clave;o Aréva1o, minister for
thes regions then for the Unidn de Centro bembéfﬁtico government, said

th 1@77: "Thig unitv of Spain

in a press conference in december the 12
I feel it more than &nyone, but I believe that it is bv not aiving

autonomy when the peonle :QQIﬂy want it that we endanaer our unitv/{...)

I believe also that there is danger for the unity when antonomy is

given in excess". (26)General Gutierrez Me'lado, Mirister of Defense in
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TABLE &

*It is recognized the right to autonony to the nationalities and the reglong"

Vote June 1977
g " A
Alianza Popular ,Fﬁ% do Centro Demoorftico | Psp/psoE PCE | 41 otver parttes
. (Right) (Centre) (Socialists) (Communiste) (1% includes basque and:
_ o : . S ~_|oatalan nationalist perties)

.E o dﬁow : 37.6 ! 66¢3 | . . 83.2 92.4 87.3

. " ! |l1
Don*t know 132 .HON ._mth. : TeT ’ 0.0 .—oh.
Don't :

. : . om_ 0.0
anawer 17 00 2,0 | 03 0.8 |
Indifferent . O.m. . douw . o Do.@ . b 063 . 0.0 © 0.7
Source: La Vangmardia, 6 aug, 1978 _ Sample 1995

Error mergin ¥ 2%
13, 14, 15 July 1978
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the same government, s oWwed about the same auestion a nairt of view
that r~v~als the spanish armyv uneasiness in “ront of anythinA that
could remind of '*separatism': "It is not words that worty me, bhut
facts.With or without natio-~alities, there will be no breaking of
Spain’s unity" (27).The conservative leader Fraga Iribarne, on his
part, never concealed his opposition to the admision of the term
"nat‘onalities": "Spain's unity is in greatidangér" he said in may
1§7?.-and less tan c¢ne month "efore the constitutional referendum

he qualified the word of "inadmissible'.On the left wing, things were
not very different among smanish leaders.The controversy ahout the
word was considered trivial by Felipe Gonziles, who added: "Nobody
doubts about the existencé of the span‘sh nétiﬁn which comprehends

a1l the other natjionalities"(29)Another socialist persondiity ~Gre-
gorio Peces Barba- stated clearly that "Snaiﬁ‘é uniity is a fundamental
value" {30).Finally, the Chairman of the Communist Party at that time,
nroclaimed in a meeting: "We are the party of Spaln's unity, for which
we have so much affection; muche more than the extreme rinht feorces

who consider Smain and its flag as its sole proﬂerty".(31)

Thus, in contrast with Italy; the reaionalization nro-
cess had ideological conno?at*ons of hrinciﬁle'aboutdbpain‘having or
not # national charactevk%i the Constitution Dreamble it js stated
that the Spanish'Nation proclaims its will to "protect all Smaniards
and neoples of Spain in the escercise of human rights, of their cul-
tures and traditfons, and of their languagesland instituti~ns",Somethin
that can be understood as a protective funét;oﬁ'of diversity is only
pointed out in this int@pduction to the Const:tution The key point,
the one that allows to connect with the mechanlcal federalism pattern

is that of the distribution of competences, establisbéd in Title VIIZ,

The maximum limit of the State's exclusive competances
is fixed in this Title -art, 149-, this limit can be theoretically
surpassed if -art. 150~ #the Parliament decides to transfer some of

them to one or all the Autcnomous Communities {33) Also ~art.l148-
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the Autonomous Communities' combetences, as they themselves establish
‘ S
in their own statutestthse competences not mentioned neither in art.
149 nor in art. 148 can go also to the Autonomous Communities.But
depending on the way in which they have acceded to autonomy.In the
first place: the way of what are known as historical nationalities
=Catalonia, the Basnaue Cbuntry and Galicia- wﬁich had already achieved
auntonomic statutes in the past through pﬁ%iscite,and the way of those
communities -sa~h as Andalucia- that pass special procedures like an
iritiative recerendum ~art. 151.In both cases, autonomy has no mnre
1imit than the exclusive co-netences of the State.All other competen-
ceg, mentioned or not in.art. 148, can be inﬁéd*atly assumed by the
Autonomous Community.In the second place: all the other comminities,
that will have during the first five vears ért.148 as tr*r maximum
limit.The wil? to answer éooner toe the stronger and more traditional
demands of autonomy can be a reason for the.differqnces in rythm, lea~.
ving a slower process for all of the other communities.In any case,
and in spite of the systeﬁ'é-theoxetical flexibility -we mast not
forget that according to art. 150 any competenfe can be transferred
to the Antonomous Communities- the nractice is that of avoiding any
possible autonomic overflowing. Sdspicions seem to be more common
in front of the possible excesses offthe autonomies than in front of
the centralis‘rinertia. In the Constitutional Court's activities we
have proofs of the Successive central governments' zeal in front of

"the mossible excesses of the periphery,

But we have already said that it is not only a technicnl
problem.We must not forget that Title VIII was the develonment of tre
controverted art. 2 which recognized the righf to autonomy of the na-
tionalities and regions, apart from making a:rejterative statement of
the unitdy and indivisibility of the spanish nation.To the extent to
which the subjects of the autonomy were the nationalities, meant
=in the opinion of some people~ that the famous principte of the
nationalities: the right to antodetermination and secession was being

almost touched.This was too much for smnish nationalists, who thouaht
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of unity as a subreme value which is mairtained by giving nohody in-
side the boundaries th~ condition of t<tular tb the right of autode-
ter~mination.And too little for perinheric nationalists ~catalans or
basnues- who neither acnepted the sole nat ‘onal condition of the
spanish State nor its indivisibility.Thus, art. 2 was attacked from
basque and catalan nationalist radicalism (34).And it was also attacked
from the right.Manuel Fra-a (35), former minister of Informatinn with
gneral Franco, and Antonio Carro, former miniSter of Interi~r also

with general Franco (36) both spoke agains* it from their parlamen-

tarv seats.,

The intervention of a member of Unién de Cantro Demo-
crético, Rafael Arias Salgado is, in our oninion, the best sum~ary
of the tom limits to -~w-ich the introdictirn of t-o term 'natimnalities
couldar-ive.We believe it is worth to re-roduce a part of it, in snite

of being a 1ittle bit long.

"That is why the word 'mati-nalitv" in art. 2 isn't
and can't be the base for an independence précéss that wonld attempt
against spanish unity; it isn't and can't be the hase Tfor the right
to constitute a State, but only for the rig&t te have an antonomous
gagime:.it isn't and can't be the base to legifimate a sovereian au-
thoritv,'because sovereianty is an exclusive.patrimony of the spanish
nation:  can it be the base to cilaim the nafionalitius nrincinle

application nbr the auvtodetermination principle, because Srmain's histo-

rical reality as national political unity wﬁere there are no minorities

. ('.’g;. :
or. peonles under 2 colonial designatinnVis sunerimnosed.

The term "nationalities" in art. 2 simply implies
the recognition of the existence of sociohistoric formationé which
are given a rinht to autonomy whose impassabie princinle limit lays
nrecisely in the sovereignty of the nnlitical.uﬁit that embraces then
and whose contents limit is fixed in the constitutional tex{'asﬁ&nﬂgaae

{(37).



1*M

And the socialist spokesman was clear stating the PSCE
position:

" It is clear that the existence of differ~nt nations or
nationalities dresn't preclude, but on the contrary, makes much more
raal and possihle the existence of that nation whick is basic for us,

T*e nation cal’ed Snain which is the ensemble of all the others™. (39)

The proof of the onerativity of thb.autOHOﬁies system came
with the di scussion and approval nrocess the Autonomy Estatutes for
Catalonia and the Basaue Country all alonq_tha vear of 1279.The mblic
dﬂgate wasn't as im-ortant as that of the Cdnstitutihn and terminolo-
gical discussions didn't come to the Ffore: both communities consider
themselves as "nationalitiees" . But it is inféfﬂstinn to know wether
the worries that anneared in the Constitution debate really arrived

to the public orinion. {30}

Centro de Investigaciones 50¢ioldgd as

The ' S, e . = . of Spain -an official

- - R T T T VA EURE

erganization- published in the Revista espafiola de investicaciones

sociolégicas (nums. 6 and 7 in 1976, and num. 9 in 1980) a seri~s of

inestigations about publie ohinion cond<tion which included referens
cés to autononies in the crucial year of 1979.Among other things, the
peobple interviewed were asked to decide among a 1ist of '"matters that
paonle are worried about today" which were the first and the second in
imnortance.Among seven or eight issues (40} autonomises always come in
the fwo last positions alternating with references to morality and
habits.lLet's mention also that among those issdes doesn't ammear cen-
tralism.It is also curious that it is asked wether the autonomies pro-
blem will "get better, remain the Same or get worse”,We don't know the
utijlity of the data obtained? because ¥it is not specified what "get
better and ?et worse'" mean.Get better doesn't have the same meaning
for a centralist than for an independentist .Mavbe it would have been
interesting, apart from ésking about autonomies as a problem, to find
out if the lack of autonomy was vperceived as a problem when the svstem

hadn't been generalized yet,



1+

Tables S ané 6 offer the oninion about the vossible re-
sult of neqotiations on Basque Countrv and Catalonia statutes.It catche
the eye that about one third of the people interviewed Aon't know or
dont't answer.Among the rest, another third believes thata there might
be problems «this belief almost reaches 60% in the Basque Countrv.

If we dettach it by political positions, t-e belief that wunity is in
danger is greater among the~ right-wing, and smecially in the Basaue
Country case.Finally, table 7 shows the answer to a question that we
consider problematic.What is the meaning of alﬁstronq“ nosition or

to give way "at maximun®? The actors of the ﬁrocess.are narliament
members and, from the constitutional po*nf of view, the executive
doesn't have to adopt any snecific position.We must not forget that
the problem was not to surpass.the limit of the State’'s exclusive com-
petences.If the maximum meant arriving to that limit, Catalonja and the
Basoue Country had the right to do s0.A strong mosition, if it meant
cuts toe that right, might have political reasons, but not a constitu-

tional justification.

The data are reveafing of certain attitudes, anyway.Some
of thgse attitudes are already known, like confirmation that the right-
wing‘huch less auvtonomist than the left.aAnd ofhers confirm the autono-
mic positions strength in the Basque Country: 75% are of the oninion
that the government should yield at max‘mum.we must notice, however,

the high percentade of basques that don't give their opinion.

4,- A possible conclusion

Prrharms we ¢an see better now to what extent Rokkan and
Urwin pattern can be applied to the spanish case.Diverse identities
coexist, but it is not easy to qualify some b?lth@m as territorial
identites and the others as membershin idﬂnfifies.They dont't refer
some of them to the States as én institution and the others to the aronn
Coexistence -and conflicte- come between those who identifv their natio-

nal gronp with Spain and those who think that Svain is not a nation,
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but that their nation is another, the hasqane or catalan.Mavhe, we
could talk about conflict between membershin identities hetter than
between a territorial identity and several membership i-entities.

From data of 1979 and 179 fefering to Catalonia and the Basnue Coun-
try, the fotJOWing results ﬁere published about the autoidentification
of the peovle interviewed -93 in Catalenia and 3.9% in the Basaus Coun-

try were not classified.

TABLE &
Catalonia
(%) Spaniard o 31.0
More Spandiard than catalan 6.5
As spaniard as catalan : 35.7
More catalan than spaniard 11.8
Catalan ' 14.8

Basaue Countfy

() Sraniard : 14,5
More spaniard than basaue 5.8
as spaniard as basnue 27.4
'More bas~ue than spaniard 2.7
Basme | 39.7

INFORME...Socicldgico. sobre el cambic nolitice en Esnafa 1077-1981

Buramérica, Madrid, 1681, p. 510 .

Thas, it is a conflict between n~ti~nal identities, which
can have their evpression through nationalisms confronted in the main-
tenance or in the securing.of an institut*onaii;ed pelitical vower.
From this point of view, we can understand that an anparently termino-
logical prohlem -the inclusion of the term ﬁnationalities"- causes
a great controversy.The high number on amendmeﬁts to the Constitution
project in this point and the correlation beﬁween the vote against it
in the referendu~ and the centralist -ositfon are proofs of it.(41).
But at the same time all the in-miries show tha acceptance of some

kind of self-government and even of bilingualism.This is surnrising,
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after decades of dictatorship which builds Spain's unity as supreme

value and opndses to autonomy (42),

The constitutional formula is not very clear «nation/natio
nalities- and the value of spanish unity is cdnstantly renzated by
important leaders from all political tendencies.They also try to exnlai
clearly that recognition of "nationalities™ is not an ac~ewtance of
the right to autodetermiﬁation.Neither does ®vhe nuhlic oninion merceiv-~
-in high percentages- that the autonomies constrnction nrocess might
en-danger unity.If we add to this the scarce autOﬁHTC tralition~of many
of the spanish rpnions, that now have their own selfgovernmsnt institu-
tions, it seems clear that the institutional pattern of 'mechanical
fed~ra’ism' can also be anplied.As much as fﬁi being done from ahove
by constitutional means, as for the keening of.a stronr cen*~al mower.
This central power has a level of combetences that make it exagaerated
to talk of federalism,Thus, the jwdicial_powex'is one, and nublic order
.and police forces dénend basically on the ceﬁt:al_government.The spanis
senate isn't a federal chamber and finally, the constitutional re orm

nrocess is done without the intervention of the autonomous communities.

All this process of power distribution has taken place
during democratic transition, as a result of the agreements and deci--
sions of pPnlitical forces,Though they are obvious, some peints wmust
be remembered.First, autonomy demands were nbt addressed to neutral
interlocutors, but to people who narticipated 1n marticutar concentions
of Spain's national charactoﬂ”mwd of unity as value.There was, and ther
is a central nationalism, in tha same way as thrre existed and exists
a peripehrical natinnalism.SQCOnd, the yenrs §f-d@mocrati¢ transition
are very imnortant, bt they are few for'pr6¢35395 such as state-~-buil-
ding or nation-building.The history of State.in S»ain is as long as
that of any other modern'european state.And fﬁéfe.are peripherical
nationalist movements onposed to it, with as long a tradition as any
natifnalist movement - ”%a. or not.Institutions, same as attitudes

have their bagic structures built on centenary fOundationé.Opportuni-

ties are not for social engineers, but for politics and nelitical men
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have their basic structures built on centenary foundations.Thus, opnor-
tunities are not for social engineers, but for melitics and moliticians
in charge of a vlural snanish society hut with a higher toler=nce level

than what we might expect.
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1. Introduction

Compared with the 1970's when the procedures as well as
policies of European Political Cooperation (EPC) experienced
a steady, albeit modest, development - culminating in for
instance the Declaration of Venice (lQSDj the Londen Report
(19815 or the Genscher-Colombo Plan. (1981) - in recent years
pelitical cooperation among the Ten has rather been characterized
by stagnation if not regression. After #he famous fact~finding
missions in the Middle East hardly any susbained diplomatic
initiative has been taken, either in that region or elsewhere.
More important, EPC has been virtually dehied a security role
beyond the provisions of the London Report and the Declaration
of 8tuttgart, and is in these matters définitely loosing greound
to fora like the West Eurcpean Union (WEU), the Independent
European Programme Groupe (IEPG), the Franco-German f{ramework,
and to NATO. It seems to become more difficult to get the Ten
on one line even on a simple declaratory level {witness the
Greek dissidence after the shooting down of the Korean Boeing),
and the larger membef states tend increasingly to cocrdinate
their policies bi- or trilaterally, raﬁhef than & Dix.

Though the artificial gulf between the EC and EPC has
narrowed in some respects (increasing participation of the
Commission; more frequent use of Community instruments;
linkages between external econocomic and pblitical topics),
institutionally as well as legally, but also on many issues,
the activities of EPC still remain markediy distinguished from
the vast domain of the Community's external relations and
policies. In any case despite all lofty and soclemn declarations,
the Ten have certainly not succeeded in putting their foreign
policy cocoperation on a_structurally'highér level =since its
take-off a decade and a half ago. ”

The purpose of this paper is, firstly {par.2) to review some
of the main tendencies in and around EPC in recent years, and
secondly {(par.3) to investigate which théories might be of help

in explaining the vicissitudes of -.common European foreign

- -



-

policy-making. This part is primarily prompted by the fact
that so0 far any clear theoretical orientation is conspicuous-
ly lacking in the literature on Europe's political role in

world affairs.

2. EPC in the 1980's: some tendencies

The decline, or at least stagnation in the scope as well
as the impact of EPC in recent years can best be illustrated
by a brief review of the two policy aréas where the Nine's
cooperation efforts proved to be most prolific in the 1970's:
the Middle East and the Conference on Security and Cooperation
in Europe (CSCE).

Apart from further enhancing the political status of a
Palestinian identity and the role of the PLO, the most
interesting and controversial paragraph of the Venice
Declaration concerned the intention of the Nine 'to play a
sapecial role' and 'to work in a more concrete way towards
peace' (par.2). This clear ambition for a more pronounced
European contribution to a Middle East settlement was - under
Arab pressure - prompted by a real concern over especially
the deadlocked autonomy talks and the developments in Iran
{sparking off the second serious oil crisis and threatening
stability in the region at large), and also over the unsteady
direction of American Middle East diplomacy, apparently failing
to effectively contreol events.

The purpose fo the.Nine, spearheaded by Britain, France,
and Italy, was not to mount an indepeﬁdeﬁt peace initiative
next teo the Camp David process, but to investigate the
possibilities of narrowing'the diversiﬁg viewpoints of the
parties concerned, to convince the US to take due note of
the more moderate Arab and Palestinién.claims, and to show
the Arab world a bit .of European indepéndence.

Houwever, leaving gpért some rather frustrating fact-finding
sessions, the Nine/Ten very soon encoﬁﬁtered the limits of

their would-be diplomacy. Government as well as opposition in
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Israel rejected the Venice Declaration, and Begin's re-
election could only stiffen the Israeli instransigence in
this regard. The Arab side on the other hand was not very
forthcoming either, ghen, to the perplexity of European
diplomats the Fahd Plan, and hence the possibility of an
Arab receognition of Israel, was defeated at the Twelfth
Arab Summit at Fez {(November 1981l). Furthermore, the
Reagan Administration sought to cement, at a time of in-
creasing East-West competition and tension, a more unified
and consistent Western pelicy towards the Middle East, and
to re-establish American predominance in this (and not only
this) area. The American government strongly disliked the
European interference and more or less forced Western Europe
to take part in the multinational Sinai force (MFO), and
thus to support visibly an essential part of the Camp David
process.l) Also, @growing internal discord in the Arab world
and the glut on the world o0il market, diminished the possible
threat of Arab sanctions in the early 1980's, and hence the
need for a pronounced Eurcpean role. Finally, the Greek
waywardness undoubtedly contributed te making common positions
of the Ten more difficult.z) _
These unfavourable circumstances for a European role
continued during and after the Lebanon War. The Reagan Plan
trumped the Buropean ideas about the political sbtatus of
a future Palestiniah entity, and marked onece again the American
determination to take the lead in the Middle East. Besides,
the Palestinian factor temporarily eclipsed after the fate of
the PLO in Lebanon. The Arab countries proved themselves
completely powerless : to support the PLO beyond
mere words, and could of.course hardly press the EPC to be
more fdrthcoming in this regard. Leaving apart the ritual
denouncements of Israeli occupation pﬁéﬁtices (in 1982
backed up by a postponemeht of the signing of the second

financial protocel betﬁeen Israel ahdﬁﬁﬁe EC), attempts to
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further elaborate the Venice Declaration failed, as did the
attempts to re-vitalize the Euro-Arab Dialogus. Only the
French, Italian, and British participation im the multi-
national force around Beyrouth might be ccnsidered as a
common European preéence of some sbrt3). But for the rest
'Europe!' was mainly represented by specific national
(especially Greek and French) policies. In other words,

the relative favourable international éonstellation for
common European Middle Bast activities has lapsed in

recent yvears, and the Venice Declaration_should ncet be
considered as a starting pcint for new policies in the
1980'5; but rather as the culmination of policy co-ardinat-
ion in the 1970's. With some notable exceptions, like the
Ten's performance during the Falklands crisisu}; the same

holds true for European policies in other regions as well.

Another example of the diminishing role of EPC is related
to the CSCE process..Compared with the stimulating and policy-
“initiating part the Nine played at the Multinational Prepara-
tory Talks and the Helsinki Conference (1973-1975), their
performance in Madrid (Nofember 1980 - September 1983) and
now at the Stockbolm Conference, is far less consplcuosus.

The relative success of the Nine in the early CSCE stages
was due to several factors. Firstly, EPC was still in its
infancy when the CSCE process tﬁok off, and eager to test the
new cooperation machinery. Secondly, the military dimension
of the Conference would be quite restricted and not affect
the supposed 'civilian} character of ﬁ@litical cooperabtion.
Furthermore, the United States was not:particularly interested
in the proceedings. In the early 19?015'American'diplomacy was
highly pre-occupied with South East Asia, the Middle East and
SALT ‘(not to mention domestic troublesﬁlike Watergate) and
Washington made no objections to the EQ taking the lead.

NATC was not very active either. The Nbrth Atlantic Council

considered it unnecessary to establish a kind of secretariat
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at the Conference; and so lacked an Infra-strueture which
could be useful in the drafting of common proposals and
reports. Finally, the performance of.the Nine was favoured
by détente, creating more space to manoceuvre for the junior
members of the Atlantic bloc.

Though the structure of West-European cooperation at
the subsequent Review Conferences remiingd bhasically the
. same, the politicél role of the Nine has nevertheless
diminished in recent years, beginning in_Médrid. Firstly,
because by the end of the 1970's, the once favourable tide
of détente had turned completélf in an opposité direction,
with superpower competition on the rise and hence less roomn
for West—-European manceuvring. At the same time, the United
Statea dramatically stepped up its interest in the CSCE-
process, sSince it came to realize that the review of im-
plementation in Madrid provided a convenient platforn
to expdse Sovigb behaviocur. Furthermdre? an important phrt
of the Madrid pfoceedings was devoted to Confidenece Building
Measures and the convening of a Conference on Disarmament
in Europe, subjects more in the province of NATO than of
EPC. Hence, the main point of Western co-ordination, certainly
after the first two years of the Madrid Conference, gradually
shifted from the EC to the NATO caucuses. Though the NA&ATO
machinery in Brussels remained aloof, and though the Sixteen
in Madrid lacked a focal point like the EC/EPC Presidency,
for overall strategy and major decisions NATO came to by-
pass the Ten during the last phases of the Conference.S)

At the present CDE Conference in-Siockholm Western co-
ordination is almost completely monopolised by NATO. In
Brussels, a speciai machinery is designed to monitor the
proceedings and to draft policy proposals for the Political
Committee and the higher NATO echelons. The sixteen Heads
of Delegation reularl? meet in Brussels to discués with the
NATO Council results ahd further poiipy optiens, and are

less thrown on their own resources than before. The United

b
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States alsoc takes an adtiva interest in the Conference,
particularly since the CDE was the ‘onl?'game in town'!
afﬁer the suspensioh of the other East—Wést disaﬁmament
negotiatiﬁns (INF, START, and for a while MBFR). EFC
has hardly any coordinating task in Stockholm, and ne
representatives cof the Commission are participating.

So we see ‘that as soon as more sensitive (military)
issues cropped up iﬁ the CSCE-pfocess, the main point of
Western coordination was shiftéd from EPC to NATO. This
development is symptomatic for EPC's non~involvement in

matters of defense and security, even at a time when many

factors work in the direction of closer West European co=-

opgration in this field.

Among these factors are: {(a) The fear of a gradual
American decoupling from Europe, due tec strategic parity
and bilateral American—Soviét deals 1n'ﬁuclear armaments,
as well as Lo the repeated calls for American troops with-
drawal, and to an increasing American infereét for the
Pacific area, (b) Tendencies of neutrality in the smaller
countries and the Federal Republic. (c? Increasing relevance
of out-of-area problems for the {econdmic) security of
Western Europe. While the Community has steadlly expanded
its interests in the Third World, thé military strength of
gquite a number of states in South-~East Asia,-Latin America
and the Middle EFast has considerably increased, and so has
the SBoviet capacify for overseas intervention. 8ince these
issues by definition fall outside the military scope of NATO,
and since American and European interests often diverge in
this respect, security problems below the Tropie of Cancer
pre-eminently constitute a challenge forIWesf Eurdpean defense
co~operation of some sort. (d) A foﬁfﬁﬂifactcr ie an.increas-
ing need for Western Europe to co~bpe;§te in arms procurement
in order to compete.more_effectiﬁely'ﬁibh the US armament

industry, and also to keep pace with the technological im-
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imperatives posed by Emerging Technologles and Reagan's
Strategic Defense Initiative. This factor has more to do wWith
strategies for industrial.policy than wiﬁh security as such,
but it nevertheless creates a strong impetus for West Eurocpean
cooperaticon in the sphere.of arms prqduction and trade.

The combination of these factors has sparked off a galaxy
of plans and measures for closer West European defense co-
operation, ranging fron calls'fbrla security dimension of
the EC in the European Parliament, to mofe concrete forms
like a re-activation, or better activation of the WEU; a
new impetus to the TEPH, as marked by the first ministerial
meeting of thisz body in The Hague (November 198&3, and to
the EBurcgroup; or to c¢closer French-German miliiary collaboration

EPC is lacking in this enumeration since the virtual defeat
of the Genscher-Colombo proposal,_éépecially due to Danish
and Greek resistance to an EC Council of Def'ense Ministers.
Though the Ten keep discussing thelpolibical and economic
aspects of security, the more substantial issues have been
shifted to the WEU, at least for the time being. Apparently,
this framework has scome advantages ovér EPC{ it is based
upon a treaty with explicit competences in défense and
security, and with a close link to NATO; Greece, Denmark
and Ireland with their rather deviating defense pricrities
are not a member; the Treaties of Bruésels_and'Paris contain
spécific provisions for discussing security problems outside
the NATO area, and the WEU Assembly has a long standing

tradition in this regard.

3. The funcetionalist fallacy

Though some attempts have been made to put developments

in European foreign poliéy in some kind of theoretical

6)

perspective ', there does not exist anything like an adopted
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theoretical framework in this regard. 0n the contrary, students
in the field have ekplicitly rejected current approaches like
neo-functionalism, communications theory or traditional foreign

policy'anaLysiST)

, and are as yet uncertain about the course
theorizing‘might téke. |

This incertitude has several causés, One frequently ﬁentioned
is the 1éss tangible charabter of a 'European fqreign'policy‘;
what is 'European', what are 'European' interests, to what
extent 18 Western EBurcpe to be regarded as a pboper'inter-
national actor? Due to the sametimeé bewildering number of
policy levels, nabional, cbmmon, and mixed instruments, formal
and informal international organisations, ‘European foreign
policy is considéred to defy immediate categorization, 1let
alone theorizing.s] '

Perhaps more basically for the confusion, however, is the
rather unfortunate turn taken in international integration
theory in the early 1970's. As by that time the EC got in-
creasingly affected by stagnatiorn and recession, and profect—
ionism ard renationaiisation prcocesses caﬁe to replace whatever
still was left of the tlogic expansion of sector-integrationf,
not only neo-functionalism was dropped, but also the focus
an regional integration theory. Theorizing about European
integration either lapsed, or became pursued outside the.
narrow confines of regional integration'theory.

At about the same time a number of more or less new.
approaches like linkage politibs,r;ntered the field of .
international relations. By and larée these approaches argue
that modernization and inferdependence have transformed
contemporary world politics in some crucial ways, and made
traditional models obsolete.

The world stage,'sd.rﬁns the argumept{nis not only

‘populated by states and governments, but by important

f'transnational relations, international regimes,
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(sometimes more important) non-state, transgovernmental

and transpational actors as well. Moreover, the quest

for welfare, prosperity, economic and financial securiby and
other 'lowhpoliticai' issues like monetary, agricultural,
environmental affairs éfc. have come to dominate or even

to replace traditional'congerns of'powér and military
security in foreign.policy and international relations.

As Edward Morse has put it: 'Two of the chief characteristics
"of foreign policies under modernized conditions are then:
(1) their predominantly cooperative rather than confliictual
nature, and (2) the change in goals from pcower and position
to wealth and welfarg - or, at least, the addition df these

goals to the more ¢classical ones'.gz

The hierarchy among
issues has disappeargd, and domestic and foreign poliey

have become increasingly interwoven. Under such circumstances
the use of military force has virtually become obsolete.

In the words of Kecohane and Nye: 'Relatively intense
relationships of mutual interdependence and influence are
developing on a global level in which force is ruled out

a3 an instrument of policy. Among many of these states
economics is becoming increasingly ﬁhe main substance of
policy, as politics and economic¢s (as in regional integration)
become intertwined., This is an historic change of great
magnitude, which we will not be able to properly understand

by applying traditional politico—militarf models of world
10} '

politics?,
These ideas apparently offered a suitable alternative
for students eof European integration to'fill in the gap
left by the demise of.neo—functionalism.ll} The central
organizing concept of 'interdependence"better catches the

true nature of parts of the West European system than does
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‘integration', and the new approaches cnuld alsoc deal with
phenomena like transnat;onal decision—making and coalition
formation, or the regime-like character of the EC's political
aubhority.'Moreover,'b&ey were able to see developments in
the EC as part of wider network of ﬁesterh econcmic cooper-
ation and world-wide inéerdependence, and hence to take
better account of the external determlnants of European
policy- maklng than formerly did regional 1ntegration

theory.

However, the interdependence model of the EC indirectly
has had a negative effect on a better understanding of
the developments in Eupope's'foreigh policy. In the first
place because the new approaches are mainly descriptive
and unsuitable to properly grasp the dynamics of European
cooperation. In particular they lack the kind of if-then
hypotheses which made neo-functionalism so interesting,
and nothing is said about the canditiohs‘favouring or not
favouriﬂg the coming into being of a common fereign policy.

More important, by putting the EC in a world-wide
'cooperative!, low-political setting, the military,
gtrategic, and power-political dimensidn of European foreign
policy has completely disappeared as well. This rather
*peaceful", pseudo—functionaiist perspective, however, is
fallacicus in several respects. Firstly, the transnational
system is mainly confined to the Western, Atlantic world,
and not based upon modernization or intérdependeﬁce, but
on the stability provided for. by American military pOWer
since the Second World War. Secondly,_whatever the economic
substance of internétional relations betwéen the West
and other regions, i.e, thé Soviet blq@;énd the:Third World

it is hard to see to what extent the security-dimension has

-11l-
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disappeared in thias respect, considering the profound
strategic character of East-West relations, and the
numerous wars in the Third World (ofteh with Western
intervention). And these are exactly among the major
issues Western Eurcpe should address itself to.

Hence, by placing European integration in a trans-
national setting and by linking its external dimension
too clesely to the trade, aid, and éssociation concerns
of the EC, distinctive features of West'Europe's foreign
policy, like its loose organization with_recurhent gshifts
from one framework to:another,'its'position in NATO, its
handling of arms control and out-cf-area problems etc.,
easily tend to remain underexposed. Itfmight be useful,
ﬁherefore, to redress some of the imbalances created in
international theory, and to see whether after all the
traditional state-cehtered approaches and cohncepts are as
obsclete as the functionalist advocates wanted us to

believe.

4, The case for a btraditional approach'

The most fundamental tenet in traditional international
theory is that due to the absence of aﬁ effective central
"authority or an equivalent thereof in the international
system, states havé to take care for their own security
and defense, be it by building a strong military force,
through alliances or through neutrality, by seeking pro-
tection, or through whatever combination of these and
related precauticns. States are continﬁously pre-occupied
with developments which direétly or indinectly'COuld
impair their security and power positibné,and international
politics is before~apything else concekned with the pre-

servation of the balance of power, alliaﬁcé formation,

~12-
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the delimitation of spheres of influence, arms control
and peace negotiafions, armaments, crisis management and
relatéd issues. Sure eﬁough, within certain areas-like
Western Europe or the.ﬁtlantic system, where a bloc leader
ar a more or less dominént coalition is performing some
of the stabilizing functions of a central authority, such
issues may recede .into the background, and the political
process may assume a meore regulated character, like in
decent national states. - |

In any case, whatever thé internal characteristics of
integrated Communitiés, their foreign relations remain
part of a'non~integrafed larger international system,
and are likely therefore to be bésicall& concefned with
defense and security., The same holds true for Weétern
Europe, despite the lack of military integration.

This, however, has of course nothing to do with the
EC being primarily an econcmic or 'civilian' actor, but
simply with the fact that most West European countries still
feel themselves effectively protected behind the NATO'shield,
and realize that a strong unified Europe with an independent
nuclear force might seriously impair the transatlantic re-
lationship, as well as upset the East~Wesﬁ military balance.
As long as the US still profides sufficient protection,
it is simply not a common or national Buropean interest to
become a nuclear superpower, or to'step up dramatically
its foreign policy posture. In other words, the low key
performance of EPC is primarily induced by two distinctly
‘high-~political' motives: a concern for West European
security, and the preservation of the balance of power
between East and West. | ' |

Most if not all EPC activities virtdally remain within
the limits set Ey these two motives, and ' so does Eurcpean

cooperation in the field of security and defense.

-13.
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The paragraph about erisis management in the London Report

for instance was not prompted by a desire to.have an independ-
ent European capacity in this regard, but rather by a need

for better West-West coordination in cases like 'Afghanistan’
or 'Poland'. Likewise, whatever the rhetoric, the scope of
defense cooperation in the WEU~framework.will probably

remain quite restricted. Tn this sense it is a bit fallacious
to suggest that European defense integrétibn could make a

big leap forward if only troub;emakera'like Greece or

Denmark were kept out. After all, politicél and military
cooperation among the former Six was not that successful
either. Differentiated common foreign poiicies (& treis,
-quatre, or gggg) might be helpful to bypass the idiosynecracles
of some member states and to more quickly ?eact in times of
crisis, but in principle they will have to cope with the

same political basic conditions as the*Ten. Carrington's
attempt at mediation in Afghanistan, thé MFD, and the

multinational forces in Lebanon are cases in point.

These findings already indicate that at least the
basic properties of European foreign policy are primarily
determined by the structure of the interhational system,
and that all kind of internal 'domestic' European factors
are not of direct-iﬁpqrtance in this respect. This too
is in line with traditional international theory, where
domestic factors enly count in so far as they have a
bearing upon the power of a state. It als¢ corresponds
with the comparative study of foreign poiicy, where it is
found that all kinds of domestic variables, like economic .
policies, decision~makihg structure, opéﬁ_or ¢closed regime
hardly have any influenee on the more 3tructural properties
of foreign policy béhavior, like degree of international

participation,_conflibt'involvement etp.ls) This also seens

~14.
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to hold true for our subject, where in several respects
we see a marked separation between the internal fate
of for instance the EC and the vicissitudes of Eurcpean

foreign policy.

It is often assumed that a true common foreign policy
is ultimately a matter of sufficient internal integration
and of establishing effective institutions at a federal
or central level. Bowever, peolitical unification does
not necessarily mean that the actor '‘corcerned will indeed

come to play an -active role in international affairs.

"There avre many historical examples of centrally ofganized

states and imperia, which during shorter or longer pericds,
self-chosen or forced, remained virtually outside the
whirlpool of international politiecs, One could think in
this regard of for instance the U.S. or Japan in the 1%th
century, China during the Cultural Revolution, Birma and
Albania at the present moment. Conversely, there are count-
less historical examples of poorly integrated states, or
only temporary coalitions of states, with a strong and
successful foreign policy. The former United Dutch Provinces
are a case in point. It was a leading power in the seven-
teenth century, though it consisted of seven sovereign
states, with decision-making as 'mational'®' as in EPC.
However, by the tiﬁe it had become & centrally organized
United Kingdom in the nineteenth centufy, its foreign
policy capacity had sharply diminished. The operations
of the Allied powers during the Second World War provide
another example of successful common foreign policy-
making without any prior internal inﬁegration whatsoever,
In other_words, a European Unicn might establish some
institutional and lLegal prerequisites_fpr a common foreign
policy, but these are in itself not sufficient for

a dramatic enhancement of Europe's internabtional role.
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So it remains doubtful whether the Spinelli or Dooge proposals,
even if adopted, could realize very much in this regard.

A legal underpinning of EPC and the establishment of a
Political Secretariat.may improve procédures, but one

wonders to what extent. The WEU after all.is also treaty-

bound, and in the possession of a Secretariat.

The separation between 'domestic' and foreign poliey
becomes most visible when we consider the link between
the BEC and EPC. Though the former artificial boundaries
between the EC and EPC have disappeared, and the Commission
has steadily become closer involved in EPC affairs, the
two spheres remain surprisingly separated in institutional,
legal, as well as political respects.

In the 197T0's, political cooperatioﬁ seemed hardly
affected by the persistent crises arocund the budget,
agricultural policies, steel or whatever, with their
damaging effects on internal policy-making and the
functioning of the internal market. On_the contrary, EPC

was considered the Musterknabe of the Communities, and

someftimes deliberately used to show the world the better
side of European unification. It is true that the

deepening of the EC c¢risis in recentlyearsznow seems also
to have affected the spirit of European leaders to proceed
enthusiastically with political cooperation, but the issues
they encdunter within the Community are often different
from the ones they have to face in the Middle East,

Eastern Europe or Central Amefica, and a cure for the
internal problems is not necessarily a panacea for =

~ common foreign policy.

—-316-
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To what extent peolitical cooperation is decoupled
from the proper EC conerns (even from its external re-
lations) is well illustrated by the histoﬁy of the WEU.
Whenever political or militéry cooperatibn failed to
materialize In a Community framework, it was transferred
to the WEU, just 1like an 1ll-fitting lid iz put on another
pan. This happened for the first time when after the
defeat of the EDC, German re-armament {and a British
defense contribution) became realized‘through a modific~
ation of the Brussels Treaty. Then it héppened again when
after the defeat of the Fouchet proposals and De Gaulle's
veto against British entry, political coqperation among
the 3ix plus British participation was. channeled through
the WEU. And recently, re-viﬁalization of WEU has been
proposed to obviate the virtual defeat of the Genscher-
Colombo Plan and in its wake an EC Council of Defense
Ministers. | -

Though political consultations among the Ten continue
(including discussions about the political and economic
aspects of security), the recurrent shifts to the WEU
show that EPC should less be regarded as the diplomatic
machinery of the EC, promoting specific Community interests.
abroad, than as one piatform (among others) for West
European countries fo coordinate the bursuit of their
extra-European national interests. And these latter too
are muchk in the ﬁrovince of traditional international

theory.
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5. Conecluding obgervations

The principal ﬁurpose of this paper was to redress
some of the imbalances créated in international theory
by contemporary functionalism, and to give some arguments
to expleore more systematically (ﬁhan jusf referring to
tintergovernmentalism') the suitability of-traditionél
concepts and approaches for an understanding of the basic
features of Eurcopean foreign policy. ' _

Starting from the fundamental seéurity problém'in inter.
national politics, and using ideas like the balance-of-
power (according to Kenneth Waltz the most distinctively
political theory of international poliﬁicsl3), seemns the
best approach to explain the restrictive scdpe, the lack
of insﬁnuments, the'major issues, and the dynamics of
European political cooperation. Likewise, systemic
properties, like the degree of bipolarity, seem to determine
to a large extent Europe's room for manceuvring in for in-
stance the Middle East or at the CSCE. _

Furthermore, traditional analysis is of help in selecting
and separating the more relevant internal variables from
the less relevant_ohes. The financial crisis in the EC
has hardly affectéd political coopération; stagnation in
the one field_séem$ unreiated to stagnation in the other.
The restrictive scope of EPC, its lack of instruments etec.
is not due to internal discord among the member-states, but
rather to a common interest in keeping a low profile in
their collective diplomacy. And Europe's foreign policy
structure should not be judged by the'standards of a super-
power or of a European Union, but by the degree to which
it succeeds in realising the national and common interests

of its constituents.,

" {to be completed)
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In recent vyears, privacy has beéome the fotu; of general
attention by szocial scientists in the context of data protection
and computerisation of information. There is no doubt that the
computer revslution in particular has altered gualitatively the
Eﬁale at the problem and the pmtentiaf for invasion of privacy in
the sense of assembly and disclosure of information witheut the
sub ject ‘s knowledge or consent. It is worth recalling, howsver,
+hat the concept of privacy can be traced back, “in its modern
form, at least to warfen and Brandeis’'s famuus-article in the -

Harvard Law Review in 18%0. They observed that

ttYhe intensity and complexity of 1life, attendant upon
advancing civilisation, have rendersd necessary some retreat
from the world, and man, under the refining influence of
culture, has become more sensitive to publicity, =0 that
solitude amd privacy have become wmore essential teo the
irndividual; but modern enterprise and invention have, through
invasions upon his privacy, subjected him to mental pain and
distre=ss, far greater than could be inflicted by mere bodily
injury. (Warren aﬁq;Brandeis 1890z 194) »

L)
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1

Their concern was ﬁgrﬁative, to fornulate 2 new legal “right" to
privacy, but the senge in which they used the term recws in
socioingical  spproaches £n privacy. There the focus is somewhat
bhroader fhan the question of data and the conditions under which

i* iz collected and contrplied. Edward Shils, Ffor example,

suggests that privacy may be defined in terms of the individual



maintaining control of what belongs o him. This would include
infmrmation about the individual, but it inciudes much motre.
The "cocial space" around an individual, the receliection of
hie past, hie conversatien, his bedy and its image, all
helong to him. He does not acquire them through purchase or
inheritance. He possesses them and is entitled to possess
them by virtue of the charicma which idis inherent in his
existence 2% an individual soul —~ as we say nowadays, In his
individuality — and which is inherent in his membership in
the ¢ivil community. (Shils 1975:344)
The fpcus is upon control of social interaction with those with
whom one is not intimate:; both in the sense of whether to
interact at all, and if interaction takes place, what limits are
placed upon it by the individual. Particularly in close-knit
spcieties or groups, a high degree of social interactinn m3y
co—exist with the very definite drawing of boundaries between
private and public snheres. The houndaries may be drawn
differently in different situations, but definite boundaries
exist., These boundaries are maintainmed by the individual
controlling his own "social space”. One relevant éxample of this
phenomenon are relations between neighbours.. {cf. Huper 1953;
Bl mer, farthcoming) Neighbours, particularly next door

neighbours, can ses 2 goot deal of sach other in casual social

i

intercourse. Yet very clearly most neighibours draw  firm ines
hetween what is to be shared and what is to be kept private in
such social exchanges. Certainly contrel of information is one

p%rt of that, but so is control of the Exteﬁt, natuwre and

lopcation of intsracticon. There are connections, hteoe, between

i
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preservation of privacy and phenomena of primary grouvp relations
such as gessip and rumowr, means by which members of such greoups

reumvent the barriers which are erected.

b

epelk to c

General characterications of Y"privagy" are perhaps of limited use
in sociclogy. Somes sociclegists find the concept a slippery one
tp handle. This paper therefore explores scae of the issues
raised by the broader sociclogical definitien of privacy in one
particuisr context, privacy’ and the press. This returns to the
theme of +he +famous 1890 article, which WRS provoked by a
newspaper story about a private party held by one of the authors.
To be sure, press intrusions upon privacy invelve the spread of

nt

Pun
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rmation which might otherwise be kept private. But the

collection and verification of such information involves social

-

interaction in whichgiﬁhe boundaries ac defined by the journalist

may be at variance *hthe boundaries of the private as defised

by the subject of tﬁ%;:stnry. A a fo-us for analysis, the sorial

construction aof the boundary in jownalism between private ang

wels
(2]

H be examined, using several examples of human

publiic w
interest® s=tories, and their treatment by the British national

daily and Sunday newspapers.

"Human interest? stories are the product of the popular press
which came inte being in Britain towards the end of the 1%th

centinry. The essential characteristic of such stories is that
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duals rather tham institutions or issuss.

s

they deal with indiv
They therefore nasturally relate morz tc the private than the
public sphere. It 1= because "human interest” stories concentrate
on persnnalities rather than policie=s that the guestions raised
are those of personisl nrivacy rather than secrecy or $frssdom of
information. These stories deal mainly with personal

relationships; they cover areas such as sex, money and health

i
"

which are inewitably the mos ensitive for the individuale

concerned. While ncot totzlly excluded from the more sericus type

of newspaper, they are most common in the popular tabloid Fleet

Street dailies and especially the Sunday papers such as  the News

of the World and the Sunday Mirror. Their popularity is bevond
doubt, as the circulation Ffigures for these newspapers clearly

demonstrate.

Many human interest stories involve individuals whe are in any
rgaze in the publir eve and therefore expect to be the subject of
medis atterntion. Indeed some public  figures cnurf press interect
and welcom= fiattering human interest stories, for example about
their happy domesticz life. The Royal Family ié the smest obvious

sxampnle, but politicians, sportsmen and media personalities all

fa&ll into this category. However the popuiar prese - and its
mases readership - tends to he much more interssted in the
vnsavaury and unhappy side of their private lives. It i=s when

nnfavourable stories appear in the press that public +figures



protest about invasion of privacy. “There have been numerous
recant examples =3 complaints about press  behaviowr
tpwards people in  the news, =and especialiy barassment and
hounding by jdournalists who tend to camp in large numbers puiside
the homes of prominent personalities hoping to snatch a few words
of comment or a phetograph through a2 leng-distance lens. The
Royal Family has #ried to snlist the cooperation of Fleet Street
editors in establishing some guidelines for press behaviour to
cbtain some privacy. for example on family holidays, but so far
with little sucpess. Poliiticians who have ;u%fgred from press
interest in their private lives incliude Jochn Profumo and Cecil
Parkinson. Dther'.public figures find themselQeé beseiged by
reporters for a variety of reasons. Signs of deviant
behaviour are bound tc stiract press interest as ;n the case of
Cammaﬁder Trestrail,?thg Sueen‘s bodyguard or more recently the

ek e
former footballer George’ Best. .

Ll

Many human interest stories however involve mrdiﬁary members of
the public from all social classes who become the subject of
press interest, often just for a short Lime. They msy themseslves
be involved in court cases, or they may be Friends and relatives
of defendants. Victims of 2 crime - or  an accident often merit
mress interest as do those involved in 2 medical éﬁvance such as
an organ transpiant. bthatever the cause of press interest,

private individuals often find themselves and their families
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subiect to intense pressure $rom repoarters and photographers aé a
+ime which would in any casse he exceedingly stressful for them.
Intrusion pn  the hereaved is the classic example. Unlike public
figures, +héee people are not used to dealing with the media, and
often suffer far more than those who are sophisticated in the use

of news managemsnt technigues.

Even journalists agree that 2all in@ividualé, .whether they
are public figures or private citizens, have a right to some sort
of priqate iife. But in a dempncratic sorcisty a free press needs
to have access to a wide range of information if it iz to perform
ite T"watchdog® role with any success. The guestion  te be
discussed herg is now the boundary between the poblic and the
private sphere is constructed. Who decides what is of iegitimate

public interest, and what constitutes intrusion? What methods of

newsgathering are legitimate, and in what circumstances 7
HMistprical rases

The beshaviour of the press sixty yvears agb wasfrather di +ferent
from what it is toeday. The era after World Na? ﬂne ugheréd in
cmmmerciél journalism on a2 larger scale than evér.befnre, but the
nature of the trahsgressicns of privacy complained of seem nild
ccﬁpared tg those of the 1980°'s. In 1922 4o ewaﬁple, the san of

Lord Ampthill aileged a2t his divorce trial that his wifez had

|
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committed adultery with two named men and another unnamed man who
was the father of her child. This was reported in the press and

led to complaints and suggestions that the reporting of divorce

Ccases be restricted, =2 view whirh <%ha National Union of
Journalistse and the Irstitute of Journalists supported. A/ decade
later, in 1832, both prganisations again passed rezelutions

instructing their members to avoid intruding sftsr Lady Ellerman

complained about intrusion by newspaper photographere at her home
and later the cemeiery where her husband was buried. Other cases
which were the. subject of cemplaints invelved the Lindberg’s
visit to Britain in 1935, intrusieon upon members of families of
people killed in a Nuich air.:rash and the telephoning oef the.
widow of a socially prominent suicide victim at 1.00a.m. Such
cases suggestsd that the popular press were gradually becoming
Bolder in their wié}}pgness to pufsﬁe *human interezt“ stories,

hut that thers were snfii powerful social normz which inhibifed

the investigation aﬁﬁ_f%epmrting of private infbrmatinn. In 1929
there was rorrespondence in the pages of the Times about “Sneak
iests", as the earlier embodiments of gossip columnists were

perioratively called. The first letter maintained that they

represented *a new and dangerous tendency in our sccial life”.

1N

Concluding a lengthy exchange of liptkters, a2 Times leader
oheerved that Mintimacy and affectation of intimacy are =z
fosture of modern freedom of manners”,. This in turn produced “an

increass in gossip in general and a disregard for old notions of



AN

El

nrivacy and privilege”. (Pratt,l???é?S—BS)

A touchstone of chenging ideas about privacy is tﬁe treatment of
the private lives of public figures, a sensitive issue in modern
times. Frivilege was a powerful influence restraining the press
from publishing potentially intrusive informatien, 23 two cases
demenstrate. Froem the war years onwards, tloyd BGeorge maintained
2 liaison with his secretary, Frances 'Stevenﬁmn, which went far
beyond the iﬁfatuation of an clder man fer a younger women. This
teorand love” was a very impertant support to Lloyd George beth
in hie years as Frime Minister and later, and neaf the end of his
1ife, after his first wife died, they married. For many years he
maintained his family home in North Wales and & hnme with Frances
Stevenson in the Home Counties. The relationship was known to a
relatively small circle, but it digd not affect Lioyd George’s
nolitical career because it was never made public. The private
life of a public Figure was treated as private. {(Brigg,i1984;

Taylor,1975: Stevenson,1978)

The other case whers the press behaved circumspectly was Ecward

Y

fud

i'’e attachment o Mrs Simpson in the mid-1930°=. Here one

[T
ot

%..

nessed the British media behaving with decorum and respect for
orivacy while newspapers in America and on  the continent
uploited %he relationship in sensationalist terms, a pattern

which has continued up +o the prezent even though the British



nress is nowadays less decorous. Fn?'nearly & vyear after his
accessieon in danuary 1935 nothing was said about their romance in
the Rritish prese. driting to an American correspendent in
December 193&, Tom Jones the Cabinet Secretary reported that
“There was & 'gentleman’s agreement’ which kept the atfair out of

our Prese while it was raging with you and slsewhere”. Even “"the

Daily Worker was behaving properiy®. fAs a cOnRsSeEguence Jones
- H 3

pctimated that millions had never heard of Mre Simpson, still
less were awsare of the constitutional crisis which burst upon an

unsuspecting public. {Kess, 1984:563)

Mot all public figures enjoyed the solf—enforced dizoretion of
the press during this period, as the curiocus case of Edwina, Lady
Mountbatten, showed. She led a freewheeling life as = illiant

tondon socialite, interspersed with journeys to remote parts of

the world, in the laﬁé'iéﬁﬂ‘s and early 1930's. While Mountbhatfen

Fleet in Malta, she formed attachments with

wae serving with 'thL
te=s]liz Hutchinson, a'bﬂpular night—-ciub =inger and Faul Robeson,
the black American actor. kzither was ever mentioned in print in
connection with Edwina for fear of libel actione, but in May 19352
the FPepple newspaper led its gossip column with a story headed
*SORTETY  SHAKEN BY TERRIBLE ECANEAL", re{erfiné to "one of the
ieading hostesses of the country”, é woman highly connected and
immenssely rich". It went on:

“ﬁgsﬁciation with 2 coloured man Decame =@ &arkeﬁ that they

were the talk of the West End. Then one day the couple were

1a
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caught in compromising circumstances.

"The sequel iz that the Society woman has been given the hint

tn clear out of England +or a couple of years to let the

affzir blow over, and the hint cemes from & guarter which

cannot be ignored.”
Thi=z last was 3 reference to King George V  and Gueen Mary, and
whan thevy were shown the articie, the FPalace required the
Mountbattens to inmstitute libel proceedings to deny both that
Edwina was having an a2ffa2ir with a coloured man and that the
Falace had told her to go and live abroad. The libkbel casze was
heard in July in the Lord Chief Justice’s court at the vnusually
garly hour of 2,30 é.m., arnd the case was over before anvone,
including the press, knew about it., In effect it was held in
camera. The prosecution #ut Edwina in the witness bon,; where she
denied that s=he had ever ﬁet the men rveferred to. For the
defence, Sir Patri;k Hastings offered an ungualified apolegy and
withdrawal. The prosecution sought no damages. In effect the case
wae dealt with by agresment between the parties o aszsuage the
Falazce. The stcry "attracted much attention, and millions of
peeple heard of the case who would not rltherwise have done so.
The privete life of a leading member of society reitreated behind
a smmkeacreén of collusion and untruth. Lady Mountbatten herseldf
was enraged by the coverinesss, hypocri=sy and ceﬁsnriﬁu;ness of
the whole a2ffair, became a gtrong énti—mnnafthiétfaﬁ a result and

switched her newsepaper reading from the Daily Herald +to the

Daily Warksr. Panl! FReobheson came off mnrgt,”Jand saw it  as



evidence of the deep colpur prejudicé“qf the Englishk, apart frem
the personal betrayal. He believed for the rest of his life that
the proceedings were taken because of the :clnur of hie skin.
(Hough 1%83%:124-%2) From the point of view of pfiva:y, the caze
illustrates both the dewveloping tendencsy of the popular press to
intrude vupon the private lives of the elite, and the zteps which
& family with linke to the Rayél Famiiy.were obliged to take to
counter publicity  refliecting unfavourably upon their private
behaviour. The sharp line hetween public and private lives wersg
maintained ~ and Mounthatten’'s navel carser did not suffer - but

at a2 considerable rcopst.

Twenty years later both the outlook of the Paiare and the press

climate had rchanged ouvt of a2ll recognition. When the namee of

Princess Margarst and'uﬁruup Ceptain Peter Townsend wers firet

linked in 1953, thef;bailv Mirror pelled its readers on the
suitability ' of : ’_{riéi::h ‘and =toocd by their approach in
editorizis. In 1955, when their names wers agéin iinhed the
Sundey People rclaimed in a. leader tﬁat “likn matters of this
king, the Foyal Family have no private lide®, Létér in the vear,

Clarence House, Princesc Margarst’'s official residence, issued an

eninmatit srese netbice phickh ashked press  and uhlic to reanect
= [ il

Jetu

Frincess Margaret’'s privacy. Intrusion was justified by the press
hecause of the constitutional idissues raised by the person

third-in—line as heir to the throng marrving someone who had been



previuﬁsly "married. But it went well beyond that, inteo matters
which in any srdinary family would have been regarded as falling
in the private sphere. Despite Press Ceouncil cautions and &
censorious Timeps leader, it was clear.thaﬁ pre=s =tandard=s in
treating +the Royal Family had changsed dramatically .in the
direction of intrusion.  (Pratt,1779:102-108) The different
noticons of "the public interest® and "of interest to the public”
were used, in Princess ﬂargaret's case, interchangeably to
justify rolling back the boundary hetween the public and private

livee of a leading public figure.

Contemporary cases

The nature of the beoundary between public and private spheres has
been posed sharply in a2 number of recent :ases.invnlving menbers
of the British Royal Family, politicians in the public eye, and
their offspring, and others who have become the focus of
newspaper sttention. Most of these stories will be Ffamiliar to
British newspaper readers; soms may be less familiar to theose
from other counktries, so some detail i=s given., The point of
considering them is for the ligh£ which they may throw on how the
private lives of public peréqna become the subject of detailed

scrutiny, despite their cbjections. (Bulmer and Bell, 19835}

The Hritieh Rovyal Family, az the rcase of Princess Margaret and

[y
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Group Captain Townsend showed, has 5éen keenly observed by the
British press' in their private as well as their public lives. In
recent yeares the popular press has'pushed baci the houndaries of
privacy by publishing photegraphs gained by intrusive methods,
stories based on speculation rather than fact, and memoirs of
former royal asseciates. The Falace has made vigorous attempts to

limit the artivitiezs of the press, by nhysically restricting

their SCCRSS to private settings =uch as the royal
estates at Sandringham and Balmoral, By a conference of
newspaper editors at the Palace, (Evans, 1983:3T13~146) by an

appeal from the (ueen’'s press Secretary fand in one cacse the
Gueen herself) direct to newspaper =ditors, and in one instance
an injunction to prevent the ceontinued publication in the Sun

of the memoirs of an ex-servankt.

Intrusive photographssgfiroyalty are not new. In 1964 a freelafice

photographer named,Bﬁgfasaria took surreptitions photographs of

the 0Gueen and Princess Margaret picnicking aﬁd water—-skiing at
Sunninghill Fark which werz published in the Daily Express and

Sunday Express., The Press Courncil condemned the editors

cpncerned, whe apolcgised and said they believed them to have
heen +aken in a public place. Twenty years léte? the paparazzi
have made royal-watching =2 speciality. The  most intrusive
example was when two campéting photograghers ?c!iawed Prince

Charies and the five-month's pregnant Frincess Diana to the West



.
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jndian island whers they were holidayving. They *took photographs
of her on the besch in a red bikini using cleoak-and—dagger
methods reminiscent of the maguis., 2and sent them back to Londoen
for puﬁ}itafinn in the Sup and. the Eggg. Publication was
fol  owed by a2 furgre, conciderable evidence of public
gisapproval; and an apelngy by the papers concerned. {Keay.1983)
-But the Ffact that the pictures were published ai all was a =ign
of how times had changed. Those associsted with royalty, as well
as royalty themselves, could expéct tﬁ receive attention. Diana
before and during her engagement, and Prince Andrew’'s girlfriend
Koo Stark, wers baoth pursusd and harassed by the press in search
of newswarthy phétngrapha. The latter was alsc the subjectluf the
gervant ‘s memoires in  the Sun headliined “NDE}& Euxclusive: The
astonisghing ingide secrets of the fun—loving Ruyals" and YOUEEN
KOO ROMES AT THE PALACE?, which led to the seesking of the

injunctian.

The boundary hetween fact and speculation was crossed in stories
of +the state pf heaith of Princess Diana after her marriage. The
Sun, for cuampie, sﬁeculated whether she might suaffer from
armoreuwia mnervosa. this tendency fo invent stories is a more
general fehdency_nf the popular press (cf Porter,1984) but cne %o
which ybunger membere of the FRoyal Family are pariicularly

liable.




Some intrusive stories about the Réyal Family  appear simply
harause of théir prominent hubli; pesition rathér than because
they are gained by unacceptable methods. Twe stories about  the
thieen illustrate this. When it was revealed.that a bhurglar,
HMichael Fagan, had sntered Butkingham Palace early one morning,
found his way to the EGueen’s bedroom, and spent ten minutes
talking to her hefore the police arrived, the popular press had a
field day. Mot cnly did it reflest on FPalace security - for
example, the duty pelicemen whom the Gueen nhoned to remove the
intruder delayed his arrival while he smartened himself up ~ but
it revealed unpublished information about the Gueen’s private

apartments.

_year Ilater concerned the resignation of

A different case a

.JUEEHE'E personal bodyguard, when it was

;-' . . »
.2  homosexual. This aroused sharp pre:s

ceament. Sir Jobn Jéggﬁfin the Sunday Express described bhim as
guarding the Oueen by day and chasing gueens by night, 2 charge

which Commander Trest;éil’s solicitor refuted and said plﬁﬁbed
"the very depths of scurrility, poor judgement and bad taste".

The Mews of the #Worid suggested that thesre was a gay community

ameng the Oueen’'s staff, sheltsred by senior officials with
public schoo! tackgrounds, an allegation which was alsc refuted.
The story illustrates the characteristic way in which stories

connected with royalty receive front-page prominence and also the

&
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way in which the popular preés embroider them and ma2ke them

jarger than life in order to appeal to their readers.

The vxtent of press interest in the Royal Family is ususlly
justified in two wavs, One is the public’'s interest in their
doings, and the extent of news coverage that they receive in any
caze. To cover their private iives ig merely a small extension of
this. This iz related to the second, the public character of the
Rowval Family. Harﬁy Arnoid, = jmurnélist who covered the Foyal
family fopr the 8Sun, is cguoted as saying:
1 write royal gossip and I write them as I find them. You've
got to. I'm a royalist, but I rcan’t censor my stories. I
+hinlk the British public has a right to know as much as they
can about the Royal Family. If they are up there and accept
all the privileges that go with the job, they must accept it.
They can’t have cone without the other. The Prince of Wales is
2 Prince 24 hpurs round the clock, and =0 is the Frincess.
I don’'t believe the Royal Family suffers from guite the
invasion of privacy that the FBEritish public is led to
believe. When they want +o be alone they can be. They
manipulate the press in a way that only they know how. It s
almost an art form, (Junor, 19821 '
The rlaim is clearly made here that appeals to privacy are a
means of conceasling what the public 1z a legitimate right to
l:now. There is a corresponding reliance by journalists suchk as
Hrnolid wupon "private snur:es“ and'“c1nse friends", which irclude

stafd in royal service willing to talk to journalists off the

record.
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Invasion of the privacy of public figﬁrgs can, however, go beyond.
this into active intrusivenesst This was Ehnwn .in the case of
Martt Thatcher, =son of the Prime Minister, and the Sunday Times
=story which revealed that +fees received for ﬁunsultancy work
which he was deoirng in Oman {which his mother had jast visited?
were heing paid inte & bank account for which his father, DPenis,
was a co-signatory. Controversy centred upon the undercover
methods used by the Journalists involved to obtain private
information about the bank account of Mark Thatcher ‘s cCompany.
Whether or not thev imper=zocnated others or used_ deception to
obtain information, the case attracted widespread condemnation,
and suggests that investigative jﬂﬁrnaliem may he Ies=s acceptable
in Britain than in countries with a less inhibited press l1ike the

Ilinited States.

tiane whose private lives have been
Pl

I ) . - + .

igﬂpreaﬁ inciude Ken Livingstone (Carvel,
S -

1984: 105-107) parl@é&éntarv candidate Feter Tétchell {Tatechell

Other cazes of pdy

investigated

1983:102-111) and former Labour MP Maureen Colguhoun. The latter

was the subjiect of news ctoriez when she left her husband and set
up home with another woman. Following her complaint, the Press
Courcil ruled that

twlhat was published....in this case, beoth as fact and
innuendo wonid undonbtedly have been an unacceptable invasion
of the privacy to which a  private person is'éﬁtitled.... MP=
arg entitied. to 2 degree of protection in their private
lives. But it iz net 311, and the fartor which in the opinion
of the Council takes the case just over the border into what

1B



is permissible is that she iz a2 Member of Farliament who has
taken a very strong stand on feminist issues and has not been
loath to publicise her views on them.... this brought [the
matters reported] into the arsa of those matters which the
public is entitled to know =2 being capable of aftecting the
performance of her public duties or - affecting public
confidence in her views as an MF (PFress Council (19770,

&t the same time, the Council  condemned the newspapser cencerned

for harassing her friend because she wag a private individual and

not a2 public figure. Thi=s illustrates the paradoxes invelved in

trving to draw a line between what is public and what iz private.

In this case, publicity had an adverss effect on  the subject’'s
career, ag it did in the case of Conservative minister Cecil
Parkinsun. His invnl?ement with his palitical1secretary, Sarah
Keays, by whom he fathered a child, received considerable public
attention in the press  just before the Canéervative party
conference in 1983. 1t appeared that Fr Parkinson had weathered
the storm of the initial revelations when Mise Heays took the
unusual step of giving an interview to the TYimes in which she
questioned Mr Parkin=on's version of gvents and his veracity. His
rasignation from office +511owed immediately. In this case, one
of the participants chose to be further expnéeﬁ to the public

giare to.present what they saw as the truth.

There are a number of other cases which could be cited of people
in the public eye receiving vnwelcome attention from the press.

The most notorious recent ekample in Britain was the “Yoerkshire

12



Kipper" case, when members of the %amily of the accused, Peter
Quitcliffe, aﬁd of one of. hie victims woere subizcted to
considerashle harassment by Jjournalists. The Press Council issued
a special report on the subject ({(Press Council,iPE3) which
dozumented the harassment in detail and showed that
correspondence to PFrs Butgliffe Ffrom at  least one newspaper
contradicted evidence previously given to the Press Council on

the subject by that newspaper.

In two other cases, publicity in the popular press azabout a
well—known broadcaster, Iscbhel Barnett, cenvicted of shoplifting,
and a university pfnféssar in charge of a lsboratory where a
smallpox outbreak ocurred, Henry Bedson, was linked with their

subsequent suicides.” These cases show that the pressures which

=

can be put upon private dndividuals not used tn'sustained press

attention can have 52%%?&5 eftfecis. _ =,
i ' ,1

SOURCES FOR BOUNDARY ﬁEFINITIDN-

Epncern over press intrusion upen privacy has léd'ever the years
to various proposed ways of contrpoliing the prnt}iVities of the
press to enter into the privaté'dnmain. There ics =ome intersst in
examining these and cnmparihg'them, however reﬁafely, with data

protection measures taken in western countries in recent years.

=
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"hyman interest®

a close one -

aithough the comparison is not
stories are very different from statistical data stored in a data
the question of

tank — there are definite paralliels in terms of
and diesemination of informaticon about private
into the gpublic

passage

how the hﬁlding
ritizens is gontrolled, and how 1ts
domain may be limited 1f. this is thought desirable. Thers are
aleo more general issues of principle iﬁ common, notably how for
surposes of regulation the “private” and the Y“public” may be
defined, and by whom.
Aall  Journalists in PBritain operate within the same legal
framework, and ali are Eubjé;t to the same non—legal san:ﬁinns -
adiudications by the Press Council and their trade union.
But the behaviour of journalists in relation teo privacy
varies :unsideréﬁi} depending on their attitude -to these and
Thers are pressures on both sides, some

mther constraints.
lsading to greater intrusion, others restricting their behaviour.

behaviour of the individual journalist, and particularly the

The
his

sditor who has the final say over what will be published, depends
But it will alee
that of

tm & large extent on the nature of the story.
vary with his own perception of his role and
newspaper. The influence of superiors and collez=agues is extremely

important in the ” rather closed world of Fleet Strest. A&
in Britain a major difference

vary between nawspapers. There is
intergst"”

of emphasis, ssperially in relation to"human




hatween the “serious® newspapers such as the Times, the
Guardian and the Oheerver, z2nd the popular press. Within  each
group come editors are traditicnally prepared to take greater

risks than others.

Although there ic no privacy law a= such in Britain there are
mumerous legal restrictions on journalists, some of which limit
their ability tn find and/or print information about the private
lives of individuals. The laws of lihel and contempt and
restrictions on  the reperting of court cases all place limits
upon what can be printed in particular circumstances. A few
publis figures, including members of the Royal family, have been
able to use the law on breach of contfidence to obtain injunchtions
prevénting. the \publicétinn of embarassing détaila about their

ovtcome of such proceedings  is by no

private lives. Hut tﬁ§ 

meanes certain and jjudges are reluctant to exercise “prior

restraint? aucept in moct clearcut of cases. The criminzl law

A

can be used +to 'éégi- with theft, trespase and harrassment by
journalists. But none{p# these laws was enacted specifically to
orevent press intrugien and there is :nnsidafahle confuesion
surrounding their application in privacy cases. Prosecutions of
jﬁurnaiists have been relativély few and far beﬁween and have by
no means always +cllowed ohvious cantraventiﬂné nf the law. For
example thé failure to prosecute for what were cliearly serious

contempts of rourt in the Yorkshire Ripper case, led to much



criticism ot the attorney Bengral in a subsequent House of Lords

deabate. {Harmszrd, 1983}

In one area, that of the reporting of minor court cases, the law

genecifically reguires the publication of personal details such as
the names and addresses of defendanis - a practice which is far
lese common in the rest of Europe. The extensive coverage

@hich newspapers have traditionally given to cowurt proceedings
was in the 'pagt regarded 3z heneficial both because it was
beiieved te have zome deterrent effect and because it provided a
check on the behaviouwr of magistrates. However, today’'s court
reporting tends o be - hoth =sensational — and random.
FPuhlication depends on whether a reporter happens to be in court
at the. time and whether he regards a story aé newsﬁnrthy. The
suffering cauvsed to some miner offenders by the newspaper
publicity they receive can be far greater than any penalty
which the cpurt might impose and in effect constitutes a double
ounighment for one crime. For private individuals the effect may
he limited +to their iocal area, but for public iigﬁres the effect
cf a miner charge can be devaétating. The case nf JTschsi  Harnett
is a recent example. There are legal restrictions  on  the
repcrtiné cf domestic pro:éediﬁgs and those iﬁyglving children
which were introdured to prevent the publicatiﬁh ot sordid and
saéacioue rourt reponts and to protect the interests of minors.

But the Committee on Frivary (the Younger Committee) though




recognising the “"puniitive and-hapﬁazard".;f¥ect af the reporting
of m3i e court cases decided net to recommend further
legisiation. The moest re:en£ Reyal Cammissinn on  the Press
roncidered a study by Dr Maricrie Jones which argued that
the. identificstion of defendants was unnecesséry.fnr deterrent
sentencing. She advocated the introduction of a voluntary system
such as that operating in Scandinavia whers the brése hardly ever
identifies defendants in the lower courts. (Jones, 1974) Members
e thé Commission were divided as te the bhest course of action
and recommended that urgent consideration should be given to the
subject by a sperialist committee. So far thefe has been no

response from Government. (Royal Commission on the Press, 1977)

The confuszed and contradictory state of the law in this area dees

not help journaiistE;th decide where to draw the line in their

attempts to gather néﬁs

:Hngt journalists today have some sort of

formal training and fthis includes a study of newspaper law. BEut

the legal teutbnuké%ﬂ;;igned for journalists give little guidance
orn privacy issues. They tend rather to retizct the genetral
attitude of the indﬁstry which i=s that jaurnalists in Britain
face more legal restricitions  than their cn!ieagues in other
dempcratic countries, and that there is seme virtue in a

somewhat cavalisr attitude towards the newspaper law. jpurnalists

should be prepared fo "publiéh agrgd be damned” i+ the stoery ise

[y

worth it. "The newspaper’s role in exposing  wrongs £ an



erxtremely impertant cone...it is a job which frequently cannot be
done without risk and therefore without a considerable degree of

courage cn the part of the journalists invalved". (MchNae, 1982}

Thics is na douvbt a laudable _attitude when  the wrongs to be
exposed are matters of real public concern and afféct the "public
integrest?, but the same attitude often seems to prevail when
the "wrongs® are private and exéusure, however fascinating, can
hardly ke =aid to be in the publi interegt.'-The freedom of
the press is an important right in s democratic socciety, but
when it becomes a licence +o intrude on individuaal privacy it
must be guestionable whether the same considerations apply; The
newspaper industry has always used the argumenis of press freedom
in resisting attempts at  legislation +n prevent press
intrusion on privacy. The introduction of a privécy law has’ been
considered on 2 ﬁumber of occasions by Parliament, By
successive Royal Commissions on the Press and by the Younger
tommittee. In the end however the demands for legislation have
always been rejected partly due to 3 relu;tanceztn impose further
restricions on the fresdom nf the press and partly because of
concern ahout the practical ﬂi¥ficulties of = framing and
adminiﬁtéring e lsw which would have to permit publication on
matters ot publiic interest while preventing unwarranted
in?aeiuns o personal  privacy. However the possibility of

legislation has again heen raised by recent press behaviour. In

hd
(0




the Lords dehate on the Yorkshire Ripper case, Lord Elton winding
up for the Bovernment warned, "We canndt rule put the possibility
of statutory controls in éhis figld if serious public
dissatisfaction with the conduct of newspapers persists and i
+that roncern is not- adegquately met by the present arrangements. "

(Hansard, 19835

The alternative to legisiation ig self~regulation by the

jnurnalicstes themselves.The nswspaper industry ha

i

occasions been exhorted to take grester responsibiliity for
maintaining Ian& impraving the professional ethics of its
Jourralicts - te "put ita-hausg in order® if legal sanctions are
to be avoided. While young journaliste do study the law relating
to néwspaperﬁ,_there iz little evidence of much consideration of

pthics on journalists’ training courses, which tend to be devoted

to more practical ﬁuﬁﬁérﬁé ~such as shorthand and typing. Thegre

are however twe sourges of formal guidelines for journalists in

the form of the“Freés Council’'s Declarsation of Principle on
Privacy and the Code of Conduct of the main journalists’ wunion,

the Mational Union of Jowrnalists.,

Concern about press intrusion, especially om  the bereaved, was
pne of the main reasonz for the sstablishment of the Fress

Coungil in 1953, Therse is some evidence that the Council did

help to improve press behaviour in the 1960°s, but it has in

on numerous



recent years been repgarded as a wealr and ineffectual hedy both
wifhin and outside the nepepaper industry;L'The Council has
a duty to hear complaints such as those of press intrusion, but
it has no "“testh® and hazs teo rely on the newspapers themselves to
oive pubklicity %&£ it=s judgements. Therse has been continuous
criticism of the Councii’'s structure and inefficiency and it
suffered a severe blow to ite credibility when the MUJ wvoted to
withdraw from it in 1980 orn  the grounds that it was "wholly

ineffective™ and "incapable of reform®.

The Press Douncil did however issue a Deélaratinn of Principle bn
Privacy in 12974 which lays down  basic guidelinés for
journalists in this area. The Déalaratian states that: "The
publication of information about the private lives or concerns of
individuals without their consent is only acceptable if there is
a iegitimate public interest overriding the right of
privacy...The public interest relied on as justification for
publication or inguiries which conflict with a claim to privacy
must b a legitimate 2nd proper public interest 'aﬁd not only a

prurient or morbid cuwriosity®. (Press Cowncil, 1976}

Journalists are urged to  =c with sympathy and disgr=tion in
dealing with bereaved or distressed pecple. But the Declaration
spéci?ical!y permits the invasion of privacy by deception,

eavesdropping or technological methods “when it is in muasuit of




information which ought to be publiahed in the public interest
and there is ne other reassnnably practi:able method of obtaining

or contirming it".

The Natiomal Unipm of Jownalists’ (Iode of Conduct is couched in
eimilar terms: ks Journalist shall chtain information,
shotographs and illustrations only by straightforward means. The
tise of other meancs :én he dustified onlyl by over—riding
consideration of the public inferest. The jnurnélist is entitlied
to suercize a personal conscientious obiection to the use of such
means. Suhject to justification by aver—riding considerations of
the public intereﬁt,'a journalist shall do nothing which entatls
intrusion into private grief and digtress”. NI Membere”

Handbook?

The MUI bas only 5taf¥%§?£n'make s serisus attempt to enforce fts

<
A
"

code of conduct sincef'leaving the Press Council, but the Council

itsel+ has bheen hearing comglaint=s of invasion of privacy for

over thirty yearsif. A= the wording ef the Declaration
indicates, the Eouncil ‘bazmes its Judgements on the
interpretation of the concept of ublic interest in  deciding

4

whether  to condone or condemn the behavicur of journalists. Some
cases it sees as straightforward. Recent Jjudgements for example
have upheld complaints against newspapers involved in publishing

photographs of media personalities such as Brigitte Bardot

P
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and Dawvid Niven taken without their consent and with
long—range telephotn lens. The Council is nermally guick o jump
t the defence of the FRoyal fFamily., The §Sun newspaper was

condemnsd  recently for publishing the stery by the former royal
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"= "romps" a2t the Falace.

Hawever the Council also rejects a large proportion of complaints

on public interest ogrounds. One of the most controversial

"

axamples waz that of Labaur MF, ﬁagreen Colouhoun described
ahove. The Precs fowncil, &8s the bedy charged with hsaring
compiaints against the press has perhaps some claim to havg
established boundaries between the nrivate and public E#heres.
Eut its reputation has dropped soo low in recent years that it
cannat be accurate o describe it as the effective auvthority on
newepaper ethics. In practice the effect of the Council’s
pronountements on tﬁe everyday attitudes of working jowrnalists
sepms to ke minimal. Several newspapers have recently failed to
co—operate with the Council’s investigations, and a Ffew have
refused to publish its adjudications. In 2 number of interviews
caryied ourt with irurnaliste on popular Fleet Street
newspapers, i1t hecame «lear thét they have little respect for the
Press Caﬁnci}. T he czlied before (it was regarded as = nul=ance
rather thsn a disgra2ce. The main deterrent seeged s be the

amount of paperwork invoived in appesring to answer a complaint.

fing interviewes had not sven heard of the Council ‘s Declarzation



on Privacy. The NUJ in the long-term might have a grester
impact, in that it can supel offenders from the wnion. This could
prevent a journalist from working, becauss of the closed shop in

many nmewspapers. One of  the reporters interviewsed had been tabken

d o

before 2 recent NUJ discipliinary 2aring +ollowing an allscation
of irntrusion. She said that she took the proceedings more
seriously than 2 Press Council hearing both because she felt she

was being Judged by her peers, angd because she feared losing her

union card.

Much more important than anvy formal céde aof conduct in
influencing the hehaviour of jouwrnalists on privacy issues is the
attitude af colleagues and superiors. Many of +he general
reporters whe cover human interest stories are relatively voung

and ineuperienced, they usually come to Fleet Street from the

rather less demanding environment of provincial newshapers.
They Mave adapt to the demands of the competitive naticnal
newspaper scene by learning what iz acceptahle and expected

heleaviouwr . Although therse are nc formal house rules on behaviowr,
what is experted is usually made clear quitE-ﬁuickly to  young
journalists by their superiore. Young reporisrse remsin in close
contart with thes newsdeshk and are given close guidance on how tao
proceed on a story. flthough  there may _EE'Snme chance for
MHecug=ion if, for example, reporters are told to do something

they dicapprove of, in praciice it is the news editor who haz the
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()



L

final ®ay. As a number of the irferviewees made clear, 1€ they

want tc succesd in the iob, they have to learn to conform to the

attitudes which prevail bBoth on their own paper and in Fleet

Fecent battles far circulation have undouvbiediy led +to
commercial pressures, and these are having a greater impact on
the behavipur of Journalists than in the past. While none of the

nterviewsss admitted to themselves intruding unduly, they all

L

tnew of other jouwrn=alists who did so. Several admitied to severe
pressure from editors on occasions and  found  that they were
expected to behave in ways which they found distasteful. As one

reporter on a Sunday newspaper explained: the newsdesk would

never actually give you an instruction to brealt the law, they

rn”

ri-

would just tell you to “"get the story at any coest'.They thus
abspolved themselves of any rezponsibility and left the decision

to the reporter on the ground.

Howevar journalists are aiso influsnced by the attitudes of their
ol lgagues., Jeremy Tunstall - haz decribed +he ambivalent
compatitor-colleague relaticnship betuesn Fleet Street
jaurnaliét; who worl: tngethér 9n 2 day—to—day basis. { Tunstall,
19713 Al though his study was of specialist jowrnalists, mach the
same is true of the general reporters and photographers who

normally cover human intersst stories=. A Iournpalist
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graphically described reperters on  the dailies as “hunting in
packs". One of the major reasons For the complaints of press
hargssement ie the cheer number of presgasen invnived in feclliowing
2 majinr storiss, What may be acceptable behaviouwr on the part of

& sinole reporits

5

bhecomes unacsentable i+ th2re are dozens

e samz intormation,

involved in sseking t

bithout ewcepticn all the interviewees zgreed that “doorstepping?
{ie waiting for hours putside the home of a person in the news)
is one of the weorst Jjobs they have fto do,. There ise zome svidence
that reporters will cooperate in  their own interests to avoid
pressure  from their newsdesks on such stories if they +think

there i unlikely +to be a successful outcome to their vigil.

¥

They know that i¥f their-culleagues are still there, the newsdesk
will not let them go home in ease a.'rival. pnaper gets  the
story., 5o they may well cpoperate to “"cover® for each other @
as one interviewse confessed, each of them rings their news
pditor and says the others have been ordered home. Theres is also

& rcertain amount of cooperation belwsen reporters in sensitive

sttuat

[

ons, for example they may agree tc send one representative
to interview a bereaved rglaﬁive. Howevrey 2= ong  intsrviswee
péinted out  in such cituations care needs to be taken in the
zelection of tha‘repreaentativé,_aa the competitive instinct may
triumph over cooperation whenthét reporter is faced with the

chance of an "excluz=ive®. Group norms may also pperate against

Iz
K
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individuale who want o pversten the mart in trying toc get a
story or = picture. One srample was when & Jjowrnalist suggested
sattinmg a ladder a2gainst the side of a prominent personality’s
i g 8 ¥

rough  an upstairs window. He

T

house in order te take pictures &

was oissuaded by his relleaguess who thought this was going too

7

-

Tar.

fa i

However competition iw stiil a griving force +or the

typical journalist whe as & former editor of the Mews of the

Werld put it thz= a duty toc reveal unpalatshie truths®,
iSomerfisld, 197%). Fartly this is based on the myth of the hard

nosed reporter who get= his steory at any price and +fears nathing
for the consguences. But it also reflects the resl commercial
demands of =z market which appears teo desire ever more =ensational
revelations., Profescsional pride alse plays its part; the gresatest
achievemernt <+fpr reporters is still to seetheir name oveyr  an
sxciusive stary pn the front page of tomorrow’'s paper. How
they get the story, and who is hwt in the process, seems o
matter little when deadlines are approaching and the editor is

the story. Each  individueal has to judge how far  to

(e

rt

=
gn  in the particular circumstances. Some areimare mrepared to
intrude than othere. The jouwrnalists intarvieweﬁjciearly tonk a
di fferent approsrh toe public figures and private individuals,

Fubhlic figures they regarded with some cynicism as “"fair game"

and w=ll ahle to 1ook after their own interests. They had few



muaims  about  intrudin upon their  private life 14 they had
courted favourable publicity in the past. They were prepared  to

he more sympathetic (in theery at ieast) te private individuals

-
M

who fpund themssives unerpectsdly in the news. In that case, the
=zid, individualiz are frees fo draw the line between the public
and privats siges of their lives, I+ they refuge to answer
reporters’ guestions  and  failed 1o sucoumb tﬁtheir talent for
persuasion, they would in most cases be left z2lone. There 13 soms
evidence that the worst offenders ars %reaiances-whose livelinood
denends much more directly con being able to seil their stories or
pictures. But the differences in attitude betwesn journalists was
quite apparent in = television pIrogr amms which posed
hypothetical fictitious situations to jnurﬁaliéts from =all
branches of the aedia ‘and asked them how far they weuld be

prepared to intrude to get an imporitant story. {(Lapping,

I

1980 Whiles some, for example, were prepared to trespass in orger

o

to gather information others were reluctant to do so for fear of

the legal conseguences.

g

accarding to the formel pronounpesments ob privacy, jouwrnaliste

should make their iudgements =n the grounds of public

interest, If they think a story is of sufficient importance

ps

2aimoat  any behawviour will be ewcused. The boundariss ars defined

hyv the outcome, in 3 very real sense the ends Justify the means.

The guestion of defining the puhlic intsrest — as opposed to

a4

=5y
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wirzt  is pof interezst to the pubklic - iz ons of the major
ressons Wiy legislators in Britain have bheen deterred from
imtroducing legal sancticns to prevent press intrusion. In the
nresent situation where the law is unclear and fhe Press Council

insffective, it iz the newspapers themselves which =esm to hawve

n

+
i
i
m
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v for  defining +he limit of acceptakle
nhebaviour., The only effective constraints =eem to be
those of the market—place. Daspite the outrage supressed over
much press beshaviouw, it iz clear “that the majority of the
rnewspaper—-buying public likes teo read about the details of other
people s private lives. A= & young reporter on Britain’s
best-selling popular newspaper  remarked, thers was  far mmré
putcry from the "establishment" than from the general public over
presc harasément in ¢he Yorkshire Ripper case. It is the public
who jﬁdge the methade 2 newspaper uses to geat its stories, and
the public suffers little from intrusieon by the press. One man's
invasion of privacy may he another man’'s investigative

= theres

=

jaurnalism. Eut a newspaper iz a commercial concern, it
te provide what the public wants. As long as pmople want to
1! sensational and bhizarre stories abput private lives, the
newspapers will  fesl justified in strelching the boundaries of
sccentable hehaviouwr ever Further and they will vigourously
anpose any attemp? te impo=e restrictinns on theivr ability o do

=00
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PUBLIC ADMINISTRATION OF INFORMATION CONFLICTS
AN ATTEMPT AT A FUNCTIONAL EVALUATION
OF INFORMATION LAW

Herbert Burkert (1)

Gesellschaft filr Mathematik und Datenverarbeitung
Arbeitsgruppe fiir Wirkungs- und Programmstudien
St.Augustin '
Schlofl Birlinghoven
Federal Republie of Germany

ABSTRACT:

Information and comnrunication technology and their appli-
cations have made society re-aware of its inherent power
conflicts. This time +these conflicts are expressed as
information conflicts. This change of coding has been
realized by the political system ag well ag by the
administrative system and has 1led to the creation of
information law (datsa protection, freedom of information and
comprehensive Jlaws}. This body of law produces information
on information (meta-informetion) which is administered by
administrative subsystems, the information agencies. While
these subsystems are designed +to administer information
confliets -between the social and the administrative systenm,
most efficient wuse is made of them by the administrative
system itself. Conflicts arising from the implementation of
information law may lead to a sitronger involvement of the

social and politiecal system by reformulating information
conflicts as political conflicts.

1) Herberit Burkert, GHD/AG.WPS, Posthox .i240, D-5205
St.Augustin 1, FRG,tel.: 02241.142-671 The views

expressed in this paper do not necessarily reflect
the position of GMD.
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1., INTRODUCTION

Information conflicts are old conflicts, not necessarily
tied to a specific technology; we experience them every day.
Secrecy, openness and confidentiality considerations
accompany the ways in which we communicate. Information
conflicts are also not new to the law. ¥While many of the
information aspects of everyday life and of law had largely
been unnoiiced for a long time, this changed with a social,
economic and technical development which led 1o the
widespread use of information and communication technology.
In order to use this technology effectively and efficiently
we have learnt t{o apply information and systems analysis
to our environment. These efforts ecreated patterns of
perception 1like information resources, information flows,
distribution of information, information quality etc.

A cluster of motives, which will not be discussed in this
paper, has led {0 concern about the way in which the
administrative system made use of information and comnmuni-
cation technology (2). This concern has been adopted Ly the
political sysiem and has 1led t¢ the development of
information laws, This development will be discussed here in
terms of a functional model (3).

2) This paper concentrates on aspects of information law
with regard to what is known in the context of '
information law as the public sector. An analysis of
the effect of information law on the private sector
would more suitably be undertaken by uging an
*economics of law' approach, see MACKAAY, E.,The
Economics of Information and Law, Bositon 1982

3) With regard to this approach see: LUHMANN, N.,
Funktionale Methode und Systemtheorie, in: Soziale
Welt 15 (1964), pp. 1-25: LUHMANN, N.
Rechissoziologie, Reinbek 1972; GORLITZ, A.,
Politigche Funktionen des Rechis, Wiesbaden 1976;
KRAWIETZ, W., Das Recht alg Regelsystem, Darmstadt 1i98%
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Functional models have their limitations (4) and the model
used here 1is of low complexity. It is intended merely as a
heuristiec topl to help to analysge common structures and
functions behind the variety of regulations on information
handling.

Social systems have developed political systems to provide
for and to negotiate political goals; administrative systens
seek to influence their environment according to these
goalg, react upon changes in the environment to optimize the
fulfilment of these goals. In order to maintain their
functioning in a highly complex environment the administra-
tive system creates model worlds of its surrounding world
and seeks to 3steer its environment by means of the model.
The success of this method depends on the information
obtained for and from the model. Bureaucratic administrative
systems (*bureaucratic? used as a descriptive not as an
evaluative term), because of this method, have early
recognized information as a power resource. The concept of
control of power, however, in democratic societies inplies
the need for information on information. Information control
is boih needed to control ithe administrative system from the
inside as well as from the outside: Heta-information is
necessary for the political system and the social system to
control the administrative system, but it is also important
for the administrative system to optinmize its functions and
to preserve itself at its boundaries against demands from
koth the =social and the political system. Against this
background information law developed.

%) See LUHMANN,N. ,HABERMAS, J., Theorie der Gesellschaft
cder Sozialtechnologie - Was leiztet die
Systemforschung, Frankfurt 19713 MACIEJEWSKI, F.
(ed.), Theorie der Gesellschaft oder
Sozialtechnologie, Beitrige zur -

Habermas - Luhmann - Diskussion, Frankfurt 1973;
MACIEJEWSKI, F. (ed.), Theorie der Gesellschaft oder
Sozialiechnologie, Neue Beitrdge zur

Habermas - Luhmann - Diskussion, Frankfurt 1974;
GIEGEL, H.J., System und Krise, Beitrag zur
Habermas - Luhmann - Diskussion, Frenkfurt 1975;
LUHMANN, N., Soziale Systeme, Frankfurt 1984
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2. THE DEVELOPMENT OF INFORMATION LAW

Information law developed in three Stages: data protection,
access to information and comprehensive approaches.

In the struggle for conirol of the administrative system and
in view of the extended use of information and communication
technology by the administrative system, the social system
toock primarily a  defensive approach at first. This
resistance was adopted by the political system which, with
regard to a specific segment of  social inforwmation,
personal information, produced data protection regulations
to make the use of new technology more acceptable
since, for the fulfilment of its general objectives, the
political system reilied on the use of these technologies by
the administrative system. These regulations created (mainly

~static) inventories of information processing in adminis-

trative subsystems, submitted the administrative system to a
process of legitimization with regard to information demands
on the soecial system and established procedures of solving

information conflicts which mainly resulted from +ihe

intention of the social system to withhold information fromn
the administrative systen.

This debate helped to revitalise another set of regulations
which in part already existed in the non-electronic
environment: access 1o information regulations. There were
several reasons for this new interest in a legislative area
older than data protection: most of the accezs regulations
were still orientated +towards the traditional paper file
environmnent and had to be modernized. In sSome cases
it was also feared that the administrative system might use
the defensive line of the social system (data protectiion as
a source of legitimacy for withholding information) for
its own protective interests,  Finally, one of the
elements 10 provide acceptance in the context of data
protection laws had been transparency, and this principle
developed its own dynamics which could no longer be confined
to the segment of personal information.

S0 the number of laws inereased which demanded inventories
not only of personal information but of information held by
the administrative system in general, subnitted +the
adninistrative system to a legitimization process with
regard to information flows which were not intended to he
directed to the social system and established procedures for
solving information conflicts bhetween the soecial and the
admninsirative system by either involving the politiecal or
the judicative system.

- In most cages this. legislative development did not take
place with the same rationality which this ideal-type

deseription suggests. Hardly having solved frictions in both
sets of information law, frictions resulting from too close
an orientation towards technical appearance, or too little
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use - of analysis of social information flows, frictions
occurred between both sets of regulations as well (5).

Since law has 1o provide, at least at medium range, some
stability for decision making, in partiecular in an area with
high invesiment costs, atiempts were and are being made to
create comprehensive legislation.

At this stage of information law development, which again
has not heen reached everywhere, a complete order of
information flows between the social and the administrative
sysiem is envisaged, which makes optimal use of the
information resources, creates procedures whieh produce
congsent to the provision of  information, ensures
acceptance of the technology used, allocates responsibili-
ties, guarantees transparency, and seeks +to establish
contrellability and security for information channels. The
crder should allow for a rational analysis of information
conflicts, deciding them according to functional criteria
(¥hich information is necessary for the propper funectioning
of which administrative (sub)system? Which information is
necessary for the proper functioning of the social subsystenm
as a whole? How can information quality be guaranteed? How
can information handling be optimized?)

During this development which was not everywhere as
sequential and as sitringent as described here, the political
system, although envisaging information problems of its own
with regard to bdoth the administrative and the social
system (6), usually tried to accommodate the interests of
the social system and the administrative system without
taking into account too strongly iis own information
interests. The political system usually assumed that its own
interests were best served by a smooth functioning of the
adninistrative system.

5) For details see BURKERT, H,, Freedom of information
and Data Profection EEC Joint Study on Data Security
and Confidentiality (II}, Volume F, Manchester 1983,

6) See f.e. BURKERT, H. Representative Democracy and
Information and Communication Technology. The Malady,
the Cure and its Effect. In: ; _
Proceedings of Can Information Technelogy Result in
Benevolent Bureaucracies, edited By SIZER, T.R.H.,
YNGSTROEM,L., BERLEUR,J., LAUFER, R., Amsterdam 1985
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3. THE EFFECIS OF INFORMATION LAW

The main purpose as expressed in the motivations for the
various information law activities had been improved control
over the administrative system's information hendling.

Control, however, is also necessary to the administrations:
Information and communication technology provided adminig-
trations with a tool to create and treat models of the real
world. The quality of these models is -inter alia- dependent
on information. The discovery of the helpfulness of the
technology was also a discovery of dependence. To master the
dependence bureaucracies increasingly needed information on
information and informaition handling practices. Bureau-
cracies needed to know who, for which purposes,
in which quantities, of which gqualities, under which risks
handles information in order to assign internal responsi-
bilities, to evaluate +their own ‘information digestion®
capacity and capability and to optimize their decision
making processes within their organizational constraints.

In the course of the implementation of information laws
information agencies have been created which usually fulfil
the following functions: to provide oversights on those who
handle information, to identify responsibilities, to control
information processing purposes, +to reduce information
quantities, to observe and improve information quality, to
okserve and improve security. These funetions coincide with
the meta-information needs of the administrative systen
stated above.

Also the scope of the meta-information extended gradually:
"NHot only information on the handling of personal information
became relevant: in some cases personal information by
definition includes information on legal persons. Non-per-
sonal publie information is included via access to infor-
mation or access to information and information protection
legislation. As far ag access information legislation af-
fects information given *in trust' to public authorities
also this private sector information is inecluded into the
concept. And finally, at 1least partly, also procedural
information (the right to know about and understand programs
f.e.) 1is covered by some of the regulations. So information
cn information extended into all these areas.

The administrative system could profit from the meta-infor-
mation provided by information law and from the extended
scope of this-information, because the information agencies
had been designed as adminisirative subsystems, although
with particular safeguards to defend their independence.
There are reasons for such a solution which need not 6 be
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discussed here (7)), but as a result information laws,
although addressed, so to speak, from +the soeilal and
political system to the administrative system for external
control purposes, seem to have gerved the need for
gelf - preservation of the administrative system.

It has, of course, not been the main eXpressed purpose of
these legislations to solve information dysfunction problens
of bureaucracies by c¢reating subsystems handling meta-infor-
mation. But even with regard fto the main inienticn of data
protection regulations; 1i.e. to protect the informational
self-determination capability of the individual (the goal of
the social system), it can be stated that this capability in
itself serves an optimization purpose: To the degree in
which this capacity is furihered, the authenticity of the
information provided and thus the quality of the information
will increase. Furthermore this capacity has to be streng--
thened to maintain the communicative motivation in a process
where communication is increasingly technically subsisted.

Access to government information regulations, 100,
although less affected by the technologically induced *com-
munication crisist, function as tools to improve information
quality: they encourage information exchanges hetween the
political system and the electorate by rationalizing infor-
mation filters (the rule to legitimize secrecy with regard
1o specific communication processes) and they encourage
administrations tao take up an information resource
management approach with regard to all kinds of information,
not only personal information.

It is not an undesired effect of information law that the
adminizstrative system undertakesz measures to check on its
owWn information activities. A number of regulations
explicitly demand f.e. internal administrative measures and
procedures for these purposes. But these internal provigions
would not be efficient without the activities of the
meta-information agencies. It 4is the internal competition
between adminisgtrative subsystems  and the subsystem which
specializes in meta-information, the information agency,
which results in effective self-control of the adwninisira-
tive systen.

This effectiveness in meta-information handling inereases
the difficulties for the social and the political system to
check on the administrative system in an information and
communication environment inspite of the existence of infor-
mation laws., Although not all the administrative subsystens
have reached the same degree of this effectiveness, this
adoption of information law purposes to the advantages of
the adminisirative system seems 1o be an inherent trend.

73 For details see: BURKERT, H.,Organization and Methods
of Operation of Data Protection Agencies, EEC Joint
Study on Data Security and Confidentiality (I),
Manchester 1980
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4, THE PROBLEMS OF INFORMATION LAW

This description 1is, of course, of an 'ideal type' nature.
There has been resistance by the administrative systen
against the implementation of information laws. These frie-
tions may be regarded as indicators of power conflicts
between the social and political system on the one side and
the adminstrative system on the other =side, ags well as
indicators of conflicts within the administrative system
between finformation conscioust and ‘less information
conscious* subsystems of public administration.

4,1 CONFLICTS WITHIN THE ADMINISTRATIVE SYSTEH

It seems to¢ be the experience of many of the information
agencies that it is easier 1o negotiate conflicts arising
from their meta-information tasks with such agencies which
are highly aware of the value of information and are
familiar with information and communication technology than
with ‘*less advanced! agencies. Partly, it seems because the
advanced ageney and the information agency are akle to
communicate in the same information power orientated code.-
*Easier to negotiate', however, does not mean *easier to
convince®. Since advanced agencies are information power
orientated they know what they fight for when they resist
meta-information control. But since the negotiation process
t#ith advanced agencies (in which funetional arguments are
often used instead of the publicly expressed intentions)
allows to identify the nucleus of the conlict more elearly
and fagster, conflicts can be effeciently transferred to the
appropriate system for decision. In mosi cases this decision
will be taken within the administrative system. Only rarely
and only after additional safeguards and filtering it will
be transferred to the political systen,

This 1is the result of the administrative strategy that in
view of the importance of meta-information, the creation and
control of such information sghould be kept within the
adrinistration as a whole, even when it is to be shared with
the specialized information agencies.

There 1s, however, also a tendency of these specialized
agenclies to segregate from the administrative system and 1o
establish themselves in a sphere between the political and
the administrative gystem. This is a result of the faet that
their funetions serve both systems and that they develop
their own strategies of power and influence. It is the
-political sysiem which most likely could profit from this
process, Even if the administrative system or at least iis
most advanced subsgystems are more apit ik profiting fron
these functions, the political system in most information
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regulations is already connected - to the flow of
meta-information oreated by these agencies (f.e. it receives
and may order reporis). In some cases the political systenm
is represented within the agency (f.e. within its board). In
other cases the political system can, at least initially,
influence on the choice of its responsible agents.

The outcome of this segregation process which will be
crucial for the bhalance of information power in society is
not altogether clear (8). For the time being it seems that
the information agencies may still be viewed, although as a
special, but nevertheless inherent part of the administra-
tive system.

4,2 CONFLICIS BETWEEN THE ADMINISTRATIVE AND THE SOCIAL AND

~  POLITICAL SYSTEM _
¥hile difficulties occur between less advanced administra-
tive  subsystems and the meta-information adminigtrative
subsystems because of different degrees of information
consclousness, & similar problem occurs in the relationship
between the administrative system as such and the social and
political system.

Information laws in their present format do not sufficiently
create procedures in whieh the political content of
information power conflicts is being debated. There is the
danger that +the political contents disappears bhehind a
screen of legal technicalities which then are eageriy
*administered® by the information agencies.

At first sight +this may seem helpful +to avoid painful
confrontation and dysfunction. This seems to be particu-
larly useful in a time when +the economic system is
inereasingly dependent on information and communication
technology and when the dissociation of this technology from
political conflict may help to smooth its implementation. In
the long run, however, the  de-politicalization of
information econfliets by information laws in their present
form creates a long-term risk of discrepancy between the
demands of the social and the political system which rely on
the the model world of the administrative system. It may
thus lead to dysfunctions even more difficult to handle and
which finally affect the economic system as well.

8) See BURKERT;H., Datenschutzbehtrde als Kontrellinstangz
der Information? Einige informationspolitigche
Anmerkungen zur Reolle der Datenschutzbehirden in den
80er Jahren.In: dgterreichische (egellschaft fiir
Informatik (ed.), Informationssysteme fiir die 80er
Jahre, Linz 1980, Vol. I, pp.354-353
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5. PERSPECTIVES

There is a development towards - ‘*second generation
information laws¥ (8) in an era of fifth generation
computing. The structure of this new generation of laws is
not clear yet. Information law will still generaliy have to .
reach the stage of the comprehensive approach. Sone
indications of the new possible siructure, however, already
seem to be visible.

The political system will more strongly be involved in
information control, While it -had %been content with
transforming demands of the social system into frame
conditions for the administrative system, it gradually
discovers its own demands for meta-information to strengthen
its position in relation to the administrative system (10).
The political system may therefore develop an interest to
reformulate information confliects as political conflicts.
This interest may coincide with the interest of the social
system to be more often and more strongly involved in the
consensus yprocess with regard to the implementation of
administrative information systems. The accentuation of the
*purposet in recent data protection debates following the
Council of Europe’s Recommendation on data protection, seems
1o be an indicator of this development. Current difficulties
with this concept - by administrations, ineluding the
meta-information agencies, seem to indicate +that the
functional performance of the political system is needed., In
this context it is probable +that information law will
inereasingly provide procedures in which the implementiation
of information systems intended by the administrative systen
is debated in a way which ensures +that the congensus
intended and reached is a result of the political rather
than the adminstrative process.

As internal information conirol mechanisms will develop
further within the adnministrative system, the present
internal competition between the administrative subsysteans
specialized in information and the other administrative
systems wmay reach a degree at whiech these information
agencies will more strongly seek the contaet with the
political system even if there is danger that they may be
isolated from their administrative environment. This
development will also depend on their position with resgard
to the economic system, i.e. their involvement in producing

9) See RODOTA,S., The Social Challenge of Information
Technologies, Position Paper (Position 2) for the
Working Session 2 : Vulnerability of the Individual
and of Society, 1984 and beyond, International
Conference organized by the Government of the Federal
Republie of Germany in Cooperation with the OECD,
Berlin 1984 :

10) Only very few information regulations contain
provisions affecting the information relationship
between parliament and the executive.
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meta-information on private sector information handling.
There seem to be indications that where information agencies.
had such a mandate at all they are withdrawing from this
area to concentrate on the adminisirative *power gamet.

Finally the technological development should not totally be
neglected: The administration of information conflictg is
itself open 1o the application of information and comnuni-
cation technology. Applications are feagible whieh would
give the f.e. the individual a more direct control (via
terminal f.e.) over the personal information handled by
organisations. New media services may also be used as new
and contents rich communication chamnnels between the
social, political and administrative system and may thus
contribute to individualize the exchange of meta-information
and lower the demand for specialized agencies.

The political system will seek its share in controlling the
outcome of this development, so in all we may experience, in
spite of the tinformation age' a reformulation of
*information confliets® as *political conflictst.
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I am fully aware_of the need to justify ;he'search for
another definition of privacy when more than two hundrgd c;n be
culled from Anglo-American sources alone. Are we not already
suffering from a glut of formulations, and anyway how much does
the way in which privacy is delineated really matter? To accept
these legitimate questionings of the enterprise woul& be however
to overlook the importance and ramifications of conceptualization
and articulatiomn. The form of words chosen to describe privacy
determines whether the phencomenon is readily and accurately
identifiable, frames perceptions of how the world wﬁrks, and lays
down the terms in which policy discussions will be conducted. If
it turns aut that existing'definitions are not entirely
satisfactory in their encapsulations of privacy or the world, and
often fail to facilitate the debate and resclution of pressing
practical issues, then strong érounds are provided fﬁr wanting to
move towards a redefinition of privacy. This paper suggests that
such compelling reasons do exist and puts forward for

consideration a new and perhaps more adequate version of privacy.

Before entering upon the Implicatioms of particular
formulations, attention sﬁould be giver to claims that the
definitional task 1s in itself ﬁnﬁecessary, doomed to faillure, or
a diversionary tactic, Since privacy is a familiar term in
everyday use, there is a real femptation to regardlthe expression
as self-explanatory. But when.supposedly common understandings
are formalized differences of opinion as to the meaning of
privacy soon emerge, so that fhe onus is firmly and sqﬁarely put

on those setting out to explore the subject to be explicit and



terminologically unambiguous. Otherwise misapprehensions .will
undoubredly arise and discussions are likely to be Qarried on at
cross-purposes. Yet some observers, among those persuaded of the
desirability of definition, find themselves with little confidence
that it can be done and have been led to conclude that the mission
is impossible. Worries aré expressed that privacy cannot be
‘captured’ because it is a catch—all rubric defoid of core
properties, arouses strong emotions, and is unduiy subject to
normative change. In the face of these misgivings some optinism
can be salvaged by noting the distinction between the enunciation
af a legal entitlement and 6f a precept which are equally
challenging but not the same proposition nor beset by identical
difficulties. Whilst a legal formulation would have to grapple
directly with the issues raised, the problems of describing
privacy's domain centre on identifying consistencles and allowing
_for variabilities, so as to provide a delineation that combines an
ample enough ambit with a sufficiently sharp cutting edge. A
risk attendant upon involvemwent in any type of definitional task
is that of getting semantically entangled and not pfbgressing any
further. In Alfred Cobban's view,(l) the weakness of much social

thought is the tendency to becdme'preoccupied with packing a bag

(1) See Alfred Cobban, The Social Interpretatiqn’ofsthe'French
Revolution (Cambridge: Cambridge University Press), 1964,
p.23. . ' :



or with working out a general theory about the way é bag should be
packed for a journey which is never actually taken. As régards
the topic of privacy though, the trouble seems to have been rather
differently located in that all too many journeys have been taken

before the conceptual baggage has been properly inspsacted.

Once convinced that definitfion does conétitute a
worthwhile undertaking, a closer inspection of the'épecific ways
in which privacy has been conceptualized can begiﬁ. - Among the
array of definitions collected the majority aré inclined as
anticipated. to endorse the Westinian approach, projecting privacy
as the right, frecdom or claim of the individual to self-
determination in respect of when, how, and to what extent,
personal affairs are exposed to others.  There aré variants on
the theme and though very much moulded by the tréditions of
classic liberalism, not all.are outright Hobbesian. Indeed
Westin himself seems to vacillate somewhat, generélly allowing
for "only extraordinary exceptions [to privacy]| in the interests
of society"(g) which would suggest society is opted into whilst

occasionally implying an opting out by construing privacy as “the

(2) Alan F, Westin, Privacy and Freedom (London: Bodley Head),
1967, p.42 “this is the core of the 'right to individual
privacy - the right of the individual to dec¢ide for himself,
with only extraordinary exceptions in the interests of
society, when and on what terms his acts should be revealed
to the general publie™.



voluntary aand temporary withdrawal of a person from the general
society“ﬁa) In view of the differently shaded stances taken and
signs of some internal consistency, it would be misleéding to make
out the Westinian-type definitions to be monolithic, by
exaggerating its standavdization anﬁldominance. But tﬁere is no
getting away from the 1nd1v1du_alistic thrust, as regards the
realiza;ion of privacy and the constitution of soﬁiety, behind
what 1s a common and popular interpretation. At irs most
extreme, it is as if privacy were (or should be).a unila;eral
accomplishment invokable at will without the acquiescence or
coopetration of others. This makes me uneasy because _t:he evidence
indicates that, while individual discretion operates at the point
of choice as to when and whether to avall oneself of privacy, the
existence and character oflprivacy options are socially
conditioned and interpersonally negotiated. Privacy does
represent release from the power of others' knowledge and

influence, vet is a pro-tem disengagement more of a 'time—-out'

which carries no threat of severance and allows for ready

reincorporation because community affiliarion continués on. The

beneficiary is dependent on the forbearance of coﬁfederates,

prepared to grant amounts an& kinds of privacy according to their

(3) 1Ibid., p.7, "Privacy is the claim of individuals, groups or
institutions to determine for themselves when, how, and to
what extent information about them is communicated to
others. Viewed in terms'qf'the relation of the individual to
soclal participation, privacy is the voluntary and temporary
withdrawal of a person from the general society through
physical or psychological wmeans, either Iin'a state of
solitude or small—group intimacy or, when among larger
groups, in a condition of anonymity or reserve'".
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reading of what is warranted by the details of the occasion. The
view I prefer to take of privacy should not be thought 0} as
altogether consensual since there is plenty of scope fo¥-conflicts
to arise. But it is at odds with the image of autonomous agents
battling over and against the demands of a society which would
otherwise encroach. As long as such images are maintained, the
see—sawing arguments about what pertains to the individual and
what to society, with which much of the privacy debate is riddled,
will continue to be waged. Motreover, when commitmént Lo privacy
is incorporated into a definition, adherents are discouraged from
even-handedly discussing the merits and disadvantages of specific
types of privacy obtaining between particular parties. There is
a tendency to get hung up on defeading a 'right' come what may,
instead of getting down to examining the impoftant policy
questions of whether privacy boundaries are being appropriately
drawn and where the deternining power does or ought to reside.
Rather than asking "in which ways are we individuals and in which
ways are we social beings”, the more productive questioﬁ proposed

by Alan Dawe is "how do we communally provide for which versions

of individuality?".(4)

Having made clear the sources of my dissatisfaction with

one set of definitions, it is time to consider versions which make

(4) Alan Dawe, "Theories of Social Action”, in A History of

Sociological Analysis, eds. Tom Bottomore and Robert Nisbet,
1979, 362-417, p.4l0.




different, and in many cases more congenial, assumptions or
assertions about the nature of privacy and society. Thé\fact
that a goodly number of dissenting accounts alréady existc, may
well come as a surpriseto those not on the loék out for
alternative formulations, especially because ranges of definitions
are rarely assembled and subjected to scrutiny. The literature
on privacy teads to be wmulti- rather than inter—- disciplinary,
with surprisingly lictle cross—fertilization of ideas or
integration of findings. In any event the somewhat reluetant
conclusion reached, after combing through and assessing the
Yemaining assortment of definitions, was that ready-madé would not
do. Nore quite measured up to what I was looking for in order to
get a good handle on privacy. There was something wroong, be it a
'sin' of commission ar omission, with their form, coverage or
contents. Of course there were elements in many descriptions
which reminded we of what was worth stressing or alerted me to
features that ought to be included and combined anew in a
redefinition. As regards the form taken by representations of
privacy, the most successful find sone middle.way between
terseness and fulsomeness. The éttractive economy of short,
sharp, synonymous expressidﬁs for example, is cutweighed by
disappointment that, because no Eprther identificatioq rules are
given they assert too much ﬁnd tell too little. On the other
hand, a definition cannot afford to be very elaboratg_if it is to
gain currency. The other balanée which an efficiéﬁf:portrayal
has to strike, and which entails similar tradeeoffséuis between
the exclusiveness and inclusivene#s of its coverage. ~ Writers

intent on activating public concern about a particular aspect
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often depict privacy too restrictedly by treating one facet, such
as the transfer of informwmation between individuals and
organizations, as if it were privacy's only areﬁa. Other
commentators are over expansive and resort to making open—ended
claims about privacy's stoﬁé_that are equally misdirected. When
it comes to evaluating the content of defipitions Iin terms of what
they do or do not say about privacy, the touchstone is of course
such empirical knowledge as we have. Also involved are choices
as to which of many phenomenclogical characteristics should be
definitionally highlighted. What I picked out aé especially
valuable from among the contributions made by existing
definitions, will become apparent when my version is greéented and
will he justified then. But some pbservations agout what 1
thought was gemerally lacking, will help explain how the

definition finally arrived at came to be forged.

In particular, noﬁe of ﬁhe available definitions gave me
a strong enough sense of the way privacy is at one and the same
time both highly problematic and patterned. The problematic
quality exists at cultural normafive and personal lévgls; The
privacy precept is by no meansfalﬁays part of the behavioural
repertoire, for certain featurés qf'social érganizétion and
perception may be unconducive:tO'its-establishment or endorsement.
If culturally 'in play' thé.ava3lability of privacy is
conditioned by the appropriatenéqé'of the prevailing circumstances
and the kiands of options that_exist will be normati#ely shaped.

Expectations aroused have to be endorsed by the participants




concerned and only when interﬁersonally sanctioned is privacy
realizable. There is thus ndthing automatic.abouﬁ_pri;acy
outcomes, but by the sélf-same token that they are socially
nested. neither are they random events. Even though the causal
connecting up that goes on in definitions or for which definitions
prepare the ground is sometimes suspect, 1t usefully enmphasizes
that the occurrence of privacy is not haphazard. When my thesis
turns to investigate the facters which account for privacy's
incidence, the 'findings' dispute'only the details not the reality
of their systematic patterning effects. The investigation of
privacy's cultural! supports, for example, conducted both
theoretically and through a case study of British experiences,
questions. whether the frequent linkage of the viability of privacy
to society being 'civilized' or 'modernized' tallies with the
evidence. Privacy is not unkpnown in ‘undev loped' habitats nor
always well regarded in 'developed‘ settings. _Thé counter
suggestion made is that the possibility of privacy is proyided for
by a modicum of differentiatioﬁ between people and between spheres
of activity which is not idecolegically discouraged. In
discussions of how the distribution of the privacy option and the
forms it takes are shaped bf_33pects of peOple's'identities,
relationships, and environs; tﬁg froblematic yet.patterned
character of privacy surfaces.once again. A defiﬁition could
call attention to these someﬁhat neglected attributes by

specifying criteria which mdsﬁ'be met in order fof privacy to

obtain. But most definitions fail to de so, getting me to

wonder whether prospects wmight be improved by posing and

responding to the question "when' is privacy. The idea of




switching from asking 'what' is pfivacy to locating tﬁe ‘whe;' of
privacy, is advocated by Constance Fischer, who insists that "our
description of privacy must take the form of Privacy is, when:
(such~and-such a matrix existsg)". Apart from avoiding the
dangers of essentialism, the interogative shift puts the emphasis
where it is wanted, on the distinctive characteristics of the
phenomenon and not the status of the term. Definition makers
themselves often shy away from bald 'privacy is' pronouncements,
substituting verbs and phrases such as entajls, has to do with,
implies, includes 1involves, represents, refers to. The
adoption of 'when' concentrates the mind on detailing the
dimensions along which and the limits within which, privacy can
vary without becoming something else. It elicits explication of
the circumstances that give rise to the precept becoming

available and that influence the forms raken bj the option.

This is my point of departure from customary approaches
to privacy and it is clearly unfair to go on picking”holes in the
definitions already on offer:without being prepafed to bring
forward and support what.l wouid put in their place. i.The search
has been for a definition whoéé ﬁartiality and biéé.help rather
than hinder the effectivé'pinpointing of priﬁacy in ways
compatible with what is known about privacy and conducive to the
expansion of understandings, both about the phenomenon and how
best to tackle practical problemﬁ concerning privacy._ This is a
tall order and, though convinced that what I have éome up with

improves sufficiently on its predecessors to be worth presenting



it is submitted very much as a focus for discussion, another
formulation to critique. For a large part of my putpdse has been
to provoke us into examining the strengths and weaknesses of
whatever representations we are wedded to. My contention is that
privacy can be accurately and usefully thought of as'ﬁhen access
between persons and contextunal outsiders is intentionally and
acceptably restricted. By briefly explaining what the key Qords
are intended to convey, the claims made about privacy and society
at large will become evident and the formulation will be rendered

more amenable to critical evaluation,

The use of access to describe what is regulat.-d when
privacy obtains is meant to cover all types of contact and
communication, direct and indirect, involving stimuli transmitted
by any of the senses to., from or about the targét parson.
Restrictions are placed on the egress or ingress-of written and
verbal information, the sight and sound of activities, which would
othexwise occur whether face to face or via some intermediary.
This comprehensiveness accords with the great variety of
transactions that c¢an be blocked in different ways by the
implementation of privacy. The insistence that pfivacy is when
access is restricted. the accompaniment of technigues to reduce
access and make some potential accessories non-partiéipant is a
Teaction against more equivocal accounts. Attempts_aré sometimes
made, especially by commentators ﬁho equate privacy with ‘choice',
to either extend or converet privacy from an exclusiﬁn_to a gharing
mechanisn. The insulatiom that privacy effecfs is thereby

confused with the sharing of intimacies with unaffected others
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that may well be enjoyed as a consaquence. . The acfual
restriction of access éan be realized whether alone or in conmpany,
by anmy practically and conventionélly availahie'means of
disengagement, physical or symbolic. The option and sometimes
obligation to restrict access in these varied ways, is said to
reside with those socially recognized as persons, as distinct
from those who have not attained or have forfeited the status.
It affects relatioanships with othér parties who_acéept thelr
classification as contextual oursiders, so that boundaries are
constantly being drawn and redrawn between legitimate iqsiders and
excluded cutsiders, according to the deta is of the accasion.
The cutting dff of outsiders from access £o the person or of the
person from the impingement of outsiders, is intentiomally sought
and achieved, a conscious experience rather than a passive,
unintended state of being. We speak of privacy, as Shils points
out.(S) when there is a feasible alternative, where actions or
words can be withheld or disclosed spaces can be inviselate or
intruded upon, situations can be disregarded or observed. There
is a creative deliberateness about the realization of privacy,
which is sustained only im ciréumstances and for so long as the

parties concerned are prepared to accept it as legitimate. For

(5) See Edward A. Shils, “Privacy: Its Constitution and
Vicissitudes”, Law and Contemporaxy Problems, 31, Spring
1966, 281-306, p.281. John P Sisk, "In Praise of Privacy"”,
Harper®s Magazine, 250, February 1975, 100-107, p.107, makes
& similar point when he says that "privacy assumes the
existence of other options not taken up and against which it
defines itself”. '

n



implementation depends on the collusion of the excluded inasmuch
as their forbearance provides éersonally mediated validation of
social legitimacy, based on perceptions that the who, what, when,
where, how, and why particulérs warrant the abridgement of
access. Hence the stipulation that when privacy exists access
is acceptably restricted, be it enthusiastically of grudgingly,
according to readings of whether or not the kind of privacy
mooted is appropriate in view of the specific conjunction of the
people and interactions affected, the timing and the setting, the

means utilized and the likely purposes served.

The whole formulatioen arises out of a conception of
privacy as an exceptional event, providing for dissociation that
because of how it is brought about makes reference to-the social
basis of human existence. Privaéy which has to do with being
incommunicade and out of touch reinforces interpersonal
involvement by its socially sanctioned character. In this sense
the portrayal of privacy is unabashedly sociological-and just as I
take the uncompromisingly interactionist stance adopte& to be one
of its prime virtues, these could be the very groﬁnds on which
others would want to reject it. There are a couple of other
reasons which might well be advanced for not favouring the
définition. The first echoes my own reservations as.ﬁo whether in
the process of belng pared dowﬁ_sq that it will be an economical
tool, the formulation has become too dense. There ié a case to
be made that the distillafion ﬁas been taken a stage éoo far, so
that the loaded meanings of each constituent have beeﬁ.submerged.

If a gloss is needed to make it clear, for example, that
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‘acceptable’ should not be taken to imply a consensus view; then
further reworking 1s required so as to 'decode' the définition.
The other question of whethér the conceptualization.of privacy
along the lines suggested'would reorientate diécussion of
ﬁractical matters as beneficially as anticipated, cannot be
settled in advance. It seems that the notien of contextual
insiders and outsiders, and thinking about where the auﬁhority to
draw distinctions between them 1s presently lodged, would
spotlight the power related issues which lie hehind much of the
privacy debate. All I can vouch for is its usefulness in the
historical and more analytical investigations of the concomitants
of privacy's incidence pursued in my thesis. When exploring,
for instrance, how and why certain structural and affective
features influence privacy pfactices withia varibus types of
relationships, the insider/outsider framework proved'a powerful
explanatory lever. Moreover, ndthing discovered in the course
of those investigations cast doubt on the reasonébleness of
viewing privacy as when access between persoﬁs and contextual
outsiders is intentionally énd acceptably restricted. It is
certainly not hard to justify interpreting privacy more widely
than physical seclusion (by describing the symbolic means
routinely empleyed in our own and ther societies), or linking
privacy entitlements to definitions of personhood (by showing how
those not so recognized are uniikely to be accorded privacy or
shown deference by athers exelrcise of 1it}. But }Z:iw'ill wait to

see what else you think needs to be defended ...
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Limiting Governmental Surveillance and Promoting Bureaucratic
Accountability: The Role of Data Protection Agencies in Western Socisties

ABSTRACT

This essay argues that data protection agencies promote
bureaucratic accountability and limit government
surveillance with respect to personal information practices
in the public sector. Data protection agencies have been
created to oversee the implementation of data protection
(privacy) legislation. They promote bureaucratic
accountability by reporting on information practices of the
bureaucracy to the legislature and the public; and they
limit governmental surveillance by ensuring that personal
information is only used within the terms of data
protection laws. Analysis of the operations of data
protection agencies identifies four key variables: the
nature of the legislation, the operating style of their
personnel, the willingness of goveroment to restriet its
information practices, and, most importantly, the extent to
which data protection and privacy remains a significant
political issue.

The author concludes that where data protection
legislarion gives the agency an appropriate mandate, where
agency personnel have an activist perspective, where
government does not face pressures to misuse perscnal
information, and where the public recognizes data
protection to be a valuable activity, that the agencies
will continue to perform their important tasks.
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There was of course no way of knowing whether you were being
watched at any given moment. How often, or om what system, the
Thought Police plugged in on any individual wire was guesswork. It
was conceiveable that they watched everybody all the time. But at
any rate they could plug in your wire whenever they wanted to. You
had to live - did live, from habit that became instinct = in the
assumption that every sound you made was overheard, and, except in
darkness, every movement scrutinized, '

Orwell, Nineteen Eighty-Four, p. 6.

l. Introduction

Every Western society is undergoing an extraordinary process of rapid
developments in the application of technology to the processing and
transmission of personal information. Computers, telecommunications
equipment, satellites, cable and telephone wires, and fibre optics are
becoming inextricably linked. One product of these technological changes is
a vast growth in capacity of both the public and private sectors to
collect, store, and exchange personal information. The introduction of new
applications of the technology and of new uses for automated personal
information systems is a commonplace occurrence. One of the most
significant responses to these innovations is the continuing expression of
concern by the general public about the fate of their persenal privacy in
an information age.l Even given the amorphous character of the concept of
privacy that most people hold, it regularly emerges in public opinion
gsurveys and general discussions as the all-encompassing word that
individuals use to express their anxieties about computers. Information
technology poses a significant challenge to the desire of individuals to be
left alone and to control the uses of information about themselves.

Faced with the widespread introduction of computers, the general
public has been expressing concern since the late 1960s about the fate of
privacy as a fundamental value.. The primary initiative of legislatures in
Western Europe and North America in the last fifteen years has been to
enact privacy and data protection laws and to create privacy and data
protection agencies or agents to oversee the implementation of the
legislation in the public sector and, sometimes, in Western Europe, for the
private sector as well. .

This essay will evaluate the institutional role of data protection
agents and agencies (in which term I include Privacy Comnissioners and
Privacy Protection Commissions) in the process of promoting bureaucratic
accountability and limiting surveillance of the population by means of
overseeing governments' personral ieformation practices. The analysis
presented here is based upon research on data protection practices in
Western Europe and North America, begun in the mid-1970s, which has been
relatively intensive in slx countries since 1980,3 Since, among the
countries I have studied, only Sweden, West Germany, and France have had at
least five years' experience with data protection agencies, my findings
depend mainly on experience there, coupled with the negative experience of
the lack of a full-fledged federal data protection agency in the bnited
States. The essay examines the strengths and weaknesses of the data
protection agency approach to premoting accountability and limiting




surveillance and concludes that the long-term success of such a positive
approach is in no way assured.

2. bBefinitions

Promoting bureaucratic accountability in data use and limiting
‘governmental surveillance of the population are at the heart of the
funetions of data protection agencies. With respect to accountability,
bureaucrats tend to be sheltered from direct electoral sanction and at
times from effective executive, ministerial, or legislative oversight, due
to sueh factors as bureaucratic control over information, the workload of
elected representatives, and the tenure in office of senior civil
servants. The issue of accountability vis-&-vis information is critical,
because bureaucrats seek data on individuals to design programs, to monitor
implementation of programs, to evaluate programs, to augment their
prestige/power, and, as a product of a technological imperative, simply for
the sake of utilizing fancy hardware and software programs. Bureaucrats,
thus, tend to be a major source of government initiatives I1n information
collection.? Accountability with respect to limiting governmental
information surveillance means that bureaucrats must in one way or another
answer to the data protection agency when making decisions about
information collection and use, as a means to guarantee the individuals'
right to control the uses of information about themselves.

Surveillance is understood to mean supervision or close observation.
This definition is too narrow to give a meaningful description of
governmental surveillance, because information management in the age of
automation means that detailed surveillance of individuals can be carried
out either at the time of applying for or complying with a program or on
an ex post facto basis. The personal histories of individuals are thus
available for immediate scrutiny at any time, and aspiring bureaucrats are
constantly inventing new ways of using existing data for other
administrative purposes, whether to enforce existing mandates of an agency
or in response to new governmental or legislative directives. Thus
surveillance in the context of this essay should be thought of more
generally as a multi-stage process of information acquisition, storage,
transfer, and use. Data protection agencies seek to influence all four
stages of surveillance by promoting accountability.

3. Data Protection Agencies

The West German state of Hesse passed the first general data
protection law in 1970, followed by Sweden with the first national statute
in 1973.% The censuses of population around 1970 had produced the most
overt manifestations of public concern for privacy, primarily in tresponse
to census questions that were regarded as overly intrusive or clunsy
collection mechanisms, such as that of the U.K. which required tenants to
give their completed forms to a landlord.’ Between 1970 and 1975 such
countries as Sweden, the U.K., the United States, Canada, and France
launched national study commissions to evaluate the apparent problems of
“computers aund privacy.” All of the resulting reports, which were more
reassuring than alarmist in character, led to natiomal legislation, in the
following order: Sweden (1973); United States (1974); Federal Republic of
Germany (1977); Canada (1977); France {1978); and the United Kingdom




(1984),8 Such laws have either been revised at léast'ohde”(Sweden, Canada),
or the complex process is now underway {West Germany)

‘Pata protection legislation was not passed in response to siguificant

public pressure for laws, but in response to general expressions of

COLCET T, Episodes, such as Le Monde's reporting on March 21, 1974 of the
government's plans for "Safari: or the Hunt for Frenchmen,” a type of
national data bank, alarmed the public and led the French government to
create a study commission, but the primary impetus to legislation was the
recognition by a select group of legislators and specialists in data
processing and law that a general problem seemed to exist concerning
"privacy and computers” and that it should be dealt with in a responsible
and anticipatory fashion. That Sweden has a built—in mechanism of study
commissions for identifying and evaluating such problems helps to explain
its leading initial role and continuing influence on the intermatiounal
movement for data protection. The current director of the Swedish Data
Inspection Board (DIB), Jan Freese, has been active on this issue since the
late 1960s. The Canadian Parliament took its time revising the privacy
provisions in Part IV of the Canadian Human Rights Act of 1977, because the
public pressure on politicians to create what became the Privacy Act of
1982 was negligible.

Other than the fact that the public favors improved privacy
protections, if asked, data protection in its origins and implementation is
a complicated and specialized issue. The 1982 Canadian Privacy aAct, like
its predecessor, is primarily a product of lawyers in the Department of
Justice, influenced by the 1974 American legislation.lO The U. s. Privacy
Act of 1974 has not been revised, despite its manifest deficiencies in
implementation, because of the perception of federal politicians and
Congressional staff that no natiomal constituency exists to support such an
enterprise, especially after the failure of President Carter's privacy
initiative in Congress and the advent of a conservative administration in
1981. Thus, one problem for data protection agencies is that they have been
created without major public pressure, and yet they are “highly dependent
upon the threat of appeals to the general public to fulfil their mandate
in, for example, countering a govermment or legislative initiative that
poses a major threat to personal privacy. Effective implementation is
eritical to good data protection, yet even legislators pay inadequate
attention to the results of this process. The general public presumes that
the existence of a Privacy Aect and, especilally, a Privacy Commissioner
means that their privacy is being adequately protected.

Although 1t is commonly accepted that a data protection law should fit
the constitutional model of a particular country, the reésemblances among
the various laws are greater than the differences. They generally treat
personal information practices im the public sector, incorporate a code of
fair information practices, and create an institutional mechanism to
implement the law. The latter is the most critical element of the
legislation, as evidenced by the results of the failure of the United
States Congress in 1974 to include the Senate's proposal of a Privacy
Protection Commission as a continuing oversight agency in the comprounise
versicn of the Privacy Act. !l The data protection agent or agency is
generally granted considerable independence from the government and a
mandate to oversee its personal information handling practices through




regulatory or advisory powers. In Canada and West Germany this power to
intervene is advisory; in Sweden, France, and the United Kingdom the agency
has either licensing or registration power over all automated and, in some
cases, manual information systems.

All data protection laws share a central core of goals, which are
encapsulated by the term “fair information practices.” The influential OECD
Guidelines on the Protection of Privacy and Transborder Flows of Personal
Data (1980) summarize the basic principles of data protection in the
‘following terms: collection limitation, data quality, purpose
specification, use limitation, security safeguards, openness, individual
participation, and acountability-l2 One critical point is that governments
should only collect essential personal information and use it for approved
PUrDOSES .

4., The Role of Data Protection Agencies: Promoting Bureaucratic
Accountability

Bureaucrats are rarely directly accountable to the data protection
agency for their information~handling practices. For example, they do not
always have to notify the data protectors about plans for data collection,
unless, as in France, the agency has to render an opinion on a government
proposal to create new information systems. The head of a govermment agency
usually has the legal responsibility for ensuring compliance with data
protection laws within his or her own bailiwick; but the data protection
agency can either intervene to license, register, or advise on information
systems or to ensure that a ministry is complying with the law, Data
protectors in Canada and West Germany, for example, initially take
unresolved problems to the head of an agency and attempt to deal with
the issue through further negotiation. Data protectors also submit annual
reports to the legislature and may make special reports if their usual
process of negotiated compromise fails to resolve a particular problem. If
the law does not permit the data protectors to regulate, the legislature
may have to intervene to settle a particular case. This process is most
evident in West Germany where any personal data collection requires a
special detailed law.

Thus, bureaucrats know that failure to comply with the law or
negotiate in good faith with the data protectors will come to the attention
of the legislature, to which they are accountable, in one way or another,13
To date, data protectors have used thelr annual reports as the primary
vehicle for analyzing the state of data protection. The annual reports of
the Federal Data Protection Commissioner in West Germany and his eleven
state counterparts are excellent models in this regard. Significantly, the
power to make special reports on an ad hoc basis is rarely used, except in
reporting on a specific complaint. Both the regulators and the regulated
want to avoid a public test of this sort, because of the potential
political ramifications. Since data protection involves balancing competing
interests, such as efficiency and privacy, there is a real risk in any
particular case that the government or the legislature will unot be as
favorable to privacy as data protectors are likely to be.

Data protectors, especially those that lack regulatory power, have to
rely heavily on the threat of appeal to the public through the media in




order to make themselves effective in difficult situations with either a
government department or the legislature. During the "honeymooun" phase in
each country, which appears to last at least five years, appeals to public
consclousness have been successful, to the extent that they have encouraged
the civil service to comply with data protection directives rather than
risk overt accusations of non-compliance. Data protectors have enjoyed good
relations with the media in the first years. For example, the brief first
annual report of the Canadilan Federal Privacy Commissioner under the 1982
Privacy Act was front-page news across Canada in early July 1984.14

Data protectors have enjoyed very good relations with thelir
legislative masters during the first years, which has added to their
credibility within the bureaucracy. The fights of data protectors are
primarily with the govermment aad its civil servaats, not the legislature.
Bureaucrats and their political masters tend therefore to be vulnerable to
appeals to the public, because the media attention associated with the
issue of protecting privacy makes it attractive for opposition politicians
to adopt and difficult for government ministers to ignore. Just as the
general public vaguely fears the end of privacy, so it appreclates
peliticians who draw attention to 1lte ercsion. Thus incumbent governments
tend to be sensitive to such charges, while the media find allegations of
invasion of privacy to be newsworthy.

Ancther way in which data protection laws and agencies promote
bureaucratic accountability is to permit and facilitate access by
individuals to data about themselves in government hands. French data
protectors refer to this activity as promoting the "transparency” of
govermmental activity. By granting people access to their own data, the
process of data protection promotes open government, Data protectors
normally maintain and/or publish, or at least ensure the accuracy of,
indexes to systems of personal records maintained by government agencies.
Individuals seeking access to their own data can seek general guidance from
the data protection agency, or appeal refusals of access to the data
protection agency and ultimately to the courts, as under the Canadian
Privacy Act of 1982.15 Data protectors also publicize the relevant statute
and their services, as in the widely-circulated German pamphlet on The
Citizen and His Data. Data protection experts at the Beéllagio conference in
April 1984 strongly agreed that the right of individual access to personal
information was an important mechanism for data protection: "The salutary
affect that the mere existence of access rights is likely to have on
record-keepers, the importance of such rights to persons who are concerned
or suspicious at the possible content of government records coucerning
themselves, and the importance of access rights to those who are the
subject of administrative decisions were all mentioned aB rationales for
continuing emphasis on this aspect of data protection,”19

It is rare that bureaucrats are required to justify operational
decisions im public; data protection laws often mean that courts will back
the legal right of citizens to an accounting. Both the American and
Canadian approaches envisage litigation in some cases of non—compliance
with the legislation; Eurcopean models differ. The remedies they provide
involve one or more of the following: criminal penalties for refusal to
observe the terms of the law, civil liability for damages resulting from
non-compliance, and the general right to appeal administrative decisions.




Thus, such public access tends to make the bureaucracy accountable to the
public for the quality and use of records in its possession.

5. The Role of Data Protection Agencies: Limiting Surveillance

The OECD Guidelines are an apt summaxry of the ways in which data
protection laws and agencies can contribute to the restriction of
governmental surveillance of individual eitizens.l’/ Perhaps most important
in this respect is principle 7, which states that "there should be limits
to the collection of personal data and any such data should be obtained by
lawful and fair means and, where appropriate, with the knowledge or consent
of the data subject.” Principles 9 and 10 require that personal data should
only be collected and used for purposes that are specified at the time of
collection.l® NMational statutes frequently restate these principles in an
even stronger form. For example, section 4 of the Caunadian Privacy Act
states: "No personal information shall be collected by a government
institution unless it relates directly to an operating program or activity
of the institution.” The insistence on informed consent by data subjects is
another critical concept. The OECD principles further require that data
practices should be publicly known and that reasonable security measures
should protect data from unauthorized use or access. Thus the bureaucracy
faces various controls on personal information practices.

More generally, because data protection agencles can bring semsitive
information acquisition and management schemes to the attention of the
press and the public, it can be very difficult for a government, from the
outget, to establish the techmological superstructures that such new
schemes require. Thus, even though data protection agencles may lack the
authority to stop government information collection on their own, they do
draw the attention of the legislature and the public to the information
surveillance activities of the government, thereby limiting the political
feasibility of such activities.

6. How Data Protection Agencies Fulfill their Statutory Roles

The primary activity of data protection agencies is reviewing the
collection and use of personal informatiocu by government agencies. This
takes the form of regulatory and/or advisory powers. In Sweden and France
all systens of personal information in both the public and private sectors
need to be licensed in effect by either the DIB or the National Commission
on Informatics and Freedoms (CNIL). The original Data Act mandated
universal licensing for Sweden; the 1982 revisions fall back from this
position to more selective licensing and registration. In France the
government presents proposals for new information systems to the CNIL for
its advice and approval, which approximates a licensing system. The 1984
British law opts for a system of registration of information users rather
than licensing, although the practical differences between the two
approaches seem modest. The critical factor in the U.K. will be whether the
Data Registrar adopts a passive or active approach implementation; such a
eritical choice will be deeply influenced by the background, experience,
and philosophy of the incumbent.




An alternative model to licensing exists in West Germany and Canada,
where data protectors have only the right to give advice on personal
information use. Thus the Federal Data Protection Commissioner in West
Germany has the duty to see that the provisions of the 1977 law are
observed, but his power is restricted to making ° ‘recommendations for the
improvement of data protection,"-and advising the federal government,
individual ministers, and other public authorities.l? The Canadian Privacy
Commissioner primarily advises, audits, and reports to the legislature and
the general public.

Because it was fear of computers that led to thelr enactment, data
protection laws tend to concentrate on automated systems, although critics
argue, correctly, that manual records can be equally invasive of personal
privacy. The failure to include manual records, as in the 1984 British Data
Protection law, is primarily a pragmatic decision based on the heavy
workload involved in registering users of automated personal data.
Fortunately, the incentives to automate are so pervasive that this
particular problem of manual records is becoming increasingly moot, except
perhaps for the most sensitive applications involving small numbers of
people. Because of the large numbers involved, major admlnlstrative data
systems almost have to be automated for reasons of efficiency. The prospect
of officlals maintaining sensitive data in their own personal computers is
simply an example of another type of problem facing data protectors in
their efforts to control information use in a rapldly-expanding technology.

The role of the data protection agency in reporting to the public, the
goverument, the legislature, and the press has been discussed above. In
addition, data protection agencies are required to act as Information
ombudsmen to receive specific complaints about data-handling practices from
the general public or from legislators. Although complaints have not tended
to be numercus, they serve as a safety-valve for the concerned public and a
guide to the overburdened agency as to the timely expenditure of its
limited resources in certain areas. Bureaucrats are aware that they risk
audits and investigations launched by citizen complaints; however amicable
the apprecach, government agencies dislike either detailed scrutiny or
intervention by data protectors, if it can be avoided. Citizens who
perceive that they are subject to "unjust” survelllance have a source for
redress of their perceived grievances, Even if a complaint falls outside
the mandate of the data protection agency, it is in .2 position to make
informed referrals to other sources of assistance, as in the standard
ombudsman model. : :

~ An especially critical function of the data protection agemcy is the
conduct of independent investigations, inspections, and audits of
government information practices. This has proven to be an outstanding
trait of data protection in West Germany, where the regulators are not
swamped with the task of reviewing and "licensing" all systems, which has
been the bane of such activities in Scandinavia and France and is likely to
prove the case under the 1984 British Data Protection act, which requires
the Data Protection Registrar to receive registrations of all users of
automated data banks in the public and private sectors, but critics charge
that the resulting paperburden and the limited powers of the Registrar to
do much more may render the scheme ineffective.




One critical function of good data protectors is to check in detail on
actual compliance by examining the persomnal data actually held on a
computer system and how it is obtained, stored, used, and transfered. This
is also the most neglected aspect of data protection in experience to
date. For example, external ingpections to ensure compliance hardly exist
under the Privacy Act in the U.S., in part because the Office of
Information and Regulatory Affairs of the Office of Management and Budﬁet
has neither the political will nor the staff resources to do the job-2

Generally, data protection agencies do not have an intervenor role to
play in litigation arising out of data protection. Individual citizens are
generally reliant on their own resources in the exceptional cases where
they decide to take a govermment agency to court to protest an
information—~handling practice. Such litigatfon is rare in any event, except
perhaps in cases of refusals of access to one's own data; the model
presupposes no litigation if a data protection agency does its job. The
national exception is the United States, which does not have a data
protection agency comparable to the creations of other countries treated in
this essay. A citizen aggrieved with the use of his personal data by the
federal government has to bring suit under the Privacy Act; the testimony
of experts suggests that such litigation Is a relatively fruitless
exercise.

In fulfilling their role, data protection agencies quickly recognize
that the “"powers” available to them In exercising their functions are
relatively limited ia terms of the countervailing powers of bureancratic
agencies, a theme which is refered to below. Thus data protectors rarely
choose to bargain by means of threats of “"sanctions” but instead emphasize
a generally conciliatory and cooperative approach to bargaining with the
regulated., In general this approach assumes that good data protection is a
learning experience onr both sides and that improvements in information
practices will be incremental in character for the most part. West German
practice is the leading illustration of the merits of such an approach. The
federal data protection staff specialize by types of government information
systems and, over time, have learned enough to be able to discuss legal,
administrative, and technological issues on an informed basis with the
civil servants in question, including the police and the security
services. Good working relationships have developed over time, after some
adversarial beginunings in certain cases.

7. Analysis of the Data Protection Agency Approach: Successes and Failures

The problem of protecting privacy in the face of widespread
automation of public sector information systems seems to be much more
tractable than many other types of public policies. Although the behavior
to be regulated is spread throughout every govermnment body, the response to
date of the regulated has been ultimately positive. For the most part the
requisite amount of behavioral change has coincided with the self-interest
of the agency in improving the efficiency and public acceptability of
data-handling activities. The individual data protection laws have
coherently structured the process of implementation, primarily by charging
regulatory bodies with the responsibility. During the first years, the
latter have received adequate resources to perform their statutory tasks.
Their initial decisions and advisory opinions have underscored support for
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the objectives of the statute. The data protection agencies in existence
have developed a strong commitment to thelr assigned tasks. Both the
relevant executive and legislative bodies have lent sufficiently strong
support to data protection, which has been seen both as-an activity that
continues to be important for society and one that has broad public support
for the most part. ' '

The non-legal variables affecting the application of the data
protection laws have remained primarily directed towards support of
implementation during the first years. Strains in the political process
have only begun to appear, sspecially in a country like Sweden, as
economies endured hard times during the early 1380s. The anticipated stages
in the implementation of the individual laws have also proceded in a
successful manner. Thus the story of implementing data protection to date
is primarily a positive one, Data protection agencies in Sweden and West
Germany can point to some major successes in limiting governmental
surveillance of the population through controlling the collection and use
of personal information. The French experience has been of more limited
accomplishments. The CNIL, which implements the data protection law of
January 6, 1978, highlights the fact that it succeeded (at least
temporarily) in killing the plans of the Ministry of Health to subject all
newborn children to compulsory physical examinations during the first
several years of existence in order to identify children at particular risk
of various types of medical and social problems. But Project Gamin, as it
was called, was. an initiative of technoctats functioning in the data
processing methods division of the ministry, as opposed to a major
agency-sponsored proposal. The computer system was designed to handle 2,5
million health certificates per year. The CNIL did not have to contend with
such powerful forces as those behind the creation of data bases for such
Socialist goverument measures as the capital tax on great fortunes and
conkrels on expenditures by French residents travelling abroad.

The assential weakness of data protection agencies becomes evident
when a government and/or a legislature really wants to create any type of
information system to subject a selected segment of the populace to
survelllance, including recerd linkages by computer matching, especially 1if
the target group resides among the powerless or the unpopular, such as
welfare recipients, prisoners, or fathers not supporting their families.

The Swedish and West German data protectors have successfully resisted
government efforts at data collection and use, but the French ask whether
they should or could have the power .to resist any govermment inftiative
that seems unpalatable. One response is that the CNIL was created in order
to do exactly that, instead of being so sensitive in its decisions to the
trends of political power in French society. A corcllary is that data
protectors who never disagree with or fight with the government or the
legislature are probably not doing their job well, just.as those that are
constantly at war with the regulated have probably acquired an exaggerated
conception of what they can actually do, or at least an erroneous view of
how best to do it,.

West German data protectors played a critical rola in the court
hearings in response to the public uprising in the spring of 1983 against
the law on the census of population, but they very much joined a movement
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that several citizens had started by launching a suit on privacy grounds in
the Federal Constitutional Court. The Bundestag had unanimously passed the
1982 census law, and, in effect, ignored some specialized demands for
additional changes in the law by the data protectors, who were in effect
ignored or no longer listened to at a particular point in the legislative
process. They had also made ouly limited progress in obtaiming changes to
the law for the introduction of machine—-readable identity cards for use at
border crossings, until the major decision of the Federal Constitutional
Court on the census in December 1983, which data protectors directly
influenced, granted constitutional status to data protection as an
individual's right to self-determination about information use and thereby
allowed the data protectors to reopen the discussion over necessary
controls in the use of identity cards. Data protection Iin West Germany is
a highly legalistic activity, involving continuous debates over the meaning
of articles and words in data protection and data collection statutes, and
subsequent efforts to shape special laws, as in the cases of the census and
tdentity—-cards. If data protectors had previously worried about their
continuing abilities to do their tasks in the face of a less hospitable
political climate, the Federal Court's December 15, 1383 decision has
reinvigorated the data protection movement in every way, because each
citizen can now claim a constitutional right to data protection under the
court's interpretation of the Basic Law of 1949, and data protection
agencies have acquired a constitutional basis to do their work.

It is a matter of debate among students of the subject whether data
protectors actually need regulatory power to perform their statutory tasks
effectively. As noted, West Germany and Canada rely solely on advisory
powers to achieve the necessary balance between prvacy interests and
efficiency in the operations of government. On the other hand, certain
agencies with greater regulatory power, such as the CNIL, have tended to
decide in favor of government proposals, even though the process of
negotiation usually results in some modifications in favor of data
protection interests. Sweden's Data Inspection Board has used regulatory
power effectively, even though it frequently found itself at loggerheads
with the Social Democrats since their return to power in September 1982,
The Sewdish law permits an appeal from a licensing decision of the DIB to
the goverument, but this has rarely occurred.

One possible drawback to granting agencies direct regulatory powers is
that they may not be able to adapt to technological change. This has not
been the experience to date, except for the issue of the recent widespread
introduction and use of personal computers. This point is perhaps
reflected in the Swedish move away from their initial mandatory licensing
provisions for all personal data banks in the public and private sectors in
the revised Data Act of 1982. Now only the most "sensitive"” systems
require a license and permissiou from the DIB. At the same time, some
Germans are now talking about the need for licensing certain types of
sensitive public-sector information uses in a revised federal statute.
Fortunately, the implementation of data protection is accepted as a
learning experience requiring periodic legislative attention. The Canadian
Privacy Act, for example, wisely mandates coutinued monitoring of its
administration by a parliamentary committee and a comprehensive review of
its provisions and operation by the same committee within a three—year
period.
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A risk at ieast exists that data protectors will in fact use their
review powers to serve as legitimators of new forms or uses of information
technology, such as automated identity cards or "smart” cards, because they
lack the will, the power, or the resources to resist successfully, and yet
appear to have participated fully in the decision-making process. Data
protectors have to strive for and obtain adequate compliance over time with
fair information practices and avold becoming routinized bureaucrats.
Perhaps it should be admitted that available technology is going to be
used, whether it is electronic mail or two-way cable and videotex services,
and that the essential task of the data protectors is to insist on fair
information practices. A contrasting example involves experience with the
novel practice of record linkages, whereby computers link or match diverse
bodies of data in order to uncover some form of alleged wrongdoing, such as
tenants in state-subsidized apartments whose income in fact exceeds the
maximum for qualification, or physicians who overbill the state for
therapeutic abortions on the same person. Such procedures are only really
possible with computers, and there are obvious societal -Interests at stake
in preventing illegal activities. In Sweden, the DIB has strongly
challenged such record linkages, primarily on the grounds of poor record
quality, and both won and lost in its specific efforts. In the U.S.,
computer matching has become a sensitive political issue in the last two
years. Because, in my view, there is no real data protection agency at the
federal level, computer matching has been occuring without adeguate
built-in measures for protecting individual privacy interests.Z3

Another issue in making data protection effective relates to the lack
of definition in the goals of the legislation and the breadth of the
mandate assigned to the oversight agency. Both legislators and academic
experts have failed to produce adequate analyses of the concept of personal
privacy and how it can be suitably protected by data protection laws.
Section 3 of the Swedish Data Act of 1982 simply directs the DIB "to grant
permission to set up and keep a personal file if there is no reason to
assume that, with due observance of the regulations issued pursuant to
Sections 3 and 6, undue encroachment upon the privacy of registered persons
will ocecur;" the latter phrase is not a very helpful set of standards for
understanding the meaning of privacy. Some Swedish critics charge that as a
result of this lack of definition, the DIB has overstepped its mandate in
interfering with certain types of information systems,  such as data banks
maintained by researchers., Neither the U.S5. nor Canadian Privacy Acts
provide a definition of "privacy." Thus, the lack of defined standards for
the concept of "privacy” in national legislation is an endemic problem, and
a source of risk of abuse of powers when data protectlon agencies conduct
their monitoring activities. Several receut Swedish academic studies have
not been able to identify a coherent set of principles or an emerging
jurisprudence of data protecticn in the decisions of thé_DIB.zé If data
protection agencies appear somewhat weak at a distance, their actual
contact with a specific agency coaveys an opposite lmpression of power.
Determining the detailed wmeaning of data protection interests to be
protected should not rest solely Within the ambit of data protection staff.

A different kind of problem 1n making data protection effective is

asking a data protection agency to do too much. A faverite example is the
CNIL, which has been assigned oversight over informatics, data banks, and

freedoms (in the plural) under the law of January &, 1978. Article 1
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states: "Data processing shall be at the service of every citizen. It shall
develop in the context of international co—operation. It shall infringe
neither human identity, ner the rights of man, nor privacy, nor inrdividual
or public liberties.”™ Such goals clearly go beyond the scope of data
protection in other countries. It is not evident on the basis of more than
six vears' experience in France how a small agency like the CNIL with a
staff of less than thirty—five can in fact fulfil this enormcus mandate.
The presidents of the CNIL and its excellent annual reports continue to
discuss the mandate in terms of the language of Article 1, but the
documented record of the CNIL's accomplishments is considerably more
modest.

There is a perhaps natural tendency to assign many aspects of
developing on informaticn policy for a society to the purview of the data
protecticn agency, but it should be resisted. One strength of data
protectors in West Germany, for example, is that they have become experts
in personal information flows in society and are consulted as such by
system planners. The general risk is that a small agency will acquire too
broad a mandate which may mean no mandate at all, at least for the privacy
interests of individuals that data protection is designed to protect.
Working to make data protection effective is in itself a significant
coutribution to a coherent information policy in any society.

The kinds of real and potential problems discussed in this section
have not been adequately addressed to date in revised data protection laws
or by data protectors themselves., One reasen is that solutions are often a
question of acquiring the courage and capacity to make implementation of
existing laws effective, Data protectors themselves have not been
noteworthy for introspection; Professor Hans Peter Bull, the Federal Data
Protection Commissioner from 1978-83 in Germany, is a major exception, as
is Professor Spiros Simitis, the Data Protection Commissioner in Hesse
since 1975.23 The annual international meetings of data protectors comsist
of descriptive accounts of recent national events and some focus on
international issues, such as the regulation of Interpol. The degree of
interest in how anyone else tries to make data protection effective secems
very limited. Finally, individual data protection agencies are simply very
busy with existing tasks; reflective analysis of the relative effectiveness
of data protection has a low priority.

8. Analysis of the Data Protection Agency Approach: Political Issues

The creation of data protection agencies has placed a considerable
amount of power in independent hands, which raises important questions
whether such agencies are really independent, have enough power and
authority to compete with the strong agencies of governments, and, as noted
earlier, whether any government initiative to collect, use or transfer
personal data can really be resisted or controlled. These are difficult
questions and, in fact, not enough experience exists to give other than
qualified answers to them. Yet data protection is such an essential
activity today that these questions need to be addressed while the
political will still exists (at least in certain countries) to correct
imbalances in existing legislation, and while data protection agencles
still have an opportunity for re-invigoration, like the CNIL in France, or
are still in early, formative stages of operations, like the Canadian
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federal Privacy Commissioﬁer, whose dutles were-boﬁéiderably enhanced under
the Privacy Act which went into effect on July 1, 1983,

Some data protection agencies, as in West Germany, have exercised
their powers with independence and indeed considerable courage. A leading
example is Professor Hans Peter Bull in West Germany. At the end of his
statutory term in 1983, a newly-elected government, which has more
conservative inclinations than the Social Democrats who appointed Bull,
chose not to offer him a second term, leading to his return to the
University of Hamburg. Bull and his staff of talented civil servants had in
fact taken strong stands in implementing data protection for the police and
security services, which are areas of considerable sensitivity in every
country. Bull's experience raises the critical issue of whether a Data
Protection Commissioner will act in a truly independent manner, if he or
she has no assurances of continued future employment. It is obvious that
natural tendencies to conformity and to avoid controversy will affect the
behavior of ambitious people, including those pursuing a career in the
public service. ' :

- A particular model of how data protectors should do their job relates
to the sensitive issue of the successful exercise of independent power. An
oversight agency must articulate privacy interests on & continuing basis in
particular situations, so that the needs of the citizens have an informed
advocate in the corridors of power when applications of information
technology are being considered. On the one hand, there is the enormous
pressure on governments to deliver services, to promote efficiency, and to
cut costs; all of these promote the automation of existing personal
information systems; career rewards for govermment employers also lie in
this direction. On the other hand, there is the desire of individual
citizens to retain an element of persomal privacy in their relationships
with government. Here privacy advocates play an essential rele, But the
model does not require them to win all of the time; it simply requires an
institutional mechanism for privacy interests to receive systematic
articulation and consideration in the process of helping to balance the
various interests that are at stake in any such situation.

Perhaps the essential need for making data proteqtién effective in any
country is to find dedicated and talented persons to perform these
important activities in the best interests of society. Once a country has
created institutional arrangements for data protection (which every Western
nation, except the U.S., has done or is doing), the issue of the degree of
energy and commitment of personnel actually working for data protection
agencles becomes critical. The standard expectation is that the job will
shape the cccupant, which is of course partly true for ‘data protectors. But
the choice of a leader and his staff is especially, significant in this
case, because of the novelty and importance of the subJect matter, the
cross-cutting responsibilities for data protection in all government
departments, and the complexity of applying fair infotwation practices in
specific situations. To be truly effective, data protectors have to be
activists. Data protection has been successfully introduced in Sweden and
West Germany, because of the talents and commitment of the data
protectors. These countries have highly dedicated and experienced public
servants who know how to go about their assigned tasks. The situation of
the French CNIL has been different, at least from 1978 to 1983, since most



of the staff were not professional civil servants, while seventeen
part-time Commissioners were making all of the decisions on the basis of
staff work. This experience suggests that, to date, individuwalistic
direction of data protection has been more effective than collective
efforts, although the DIB is something of an exception with its
representative board and a strong Director General.

A related issue in making data protection effective coucerns the overt
commitment of the current generationm of data protectors to avoid
bureaucratization themselves in the course of accomplishing their tasks.
They have expressed their own sense of the deregulatory movement of the
late 1970s and early 1980s by consciously avoiding excessive staff sizes.
The largest data protection agencies at national and state levels have less
than thirty-five total staff at present. Given the councerns of the general
public about government spending, such controls are admirable, but they
raigse a series of different questlons. Can data protection agencies keep up
with a burgeoning workload, can they accomplish their tasks effectively
with such numbers, and can they monitor the explosive developments in
information technology? Again, qualified answers are called for, since
there are grounds for both optimism and pessimism.

It is very difficult in the first instance to measure whether or not
implementation of data protection laws has in fact been effective. In one
agency, the Commissioner may think that his or her office is especially
effective, while staff worry about the critical issue of giving only the
illusion of data protection to the general public, since they perceive the
responsibilities of office to be so onerous. For example, in Hesse the
staff of the data protection office are supposed to moritor the use of
personal information in all health-care systems in hospitals, including
research and operational activities. Even if general guidelines are
produced for this area, the actual burden of conducting inspections and
investigating complaints is very heavy and indeed complicated, requiring
staff speclalization in various types of systems. Yet a state like Hesse
with a population of about six million has a total staff of less than ten,
although some consideration is being given to enlarging these numbers,
after the December 1983 decision of the Federal Constitutiomal Court
further increased the workload of data protectors, who have to analyze the
implications of this constitutional decision for all aspects of their
work. In Sweden complaints are heard that even under the revised Data Act,
the burden of licensing on an annuwal bagis and the attempt to collect
licensing fees is hindering other important DIB activities, such as careful
ingpections of actual conditions in information systems. Meanwhile, state
budgetary restrictions make it difficult for the staff of the DIB, who,
like German data protectors, were primarily educated in law, to keep up
with developments in information technology by attending training courses

Data protectors in countries with data protection agencies are
generally sensitive to the issues discussed above. A number of the leaders
are strong individuals with an understanding of the legal, administrative,
and polirical complications of data protection. Most of them, especially in
countries or states with a single leader, as opposed to a board or
commission, have a strong commitment to data protection. Some incumbents
are new to their tasks and are still learning how best to achieve the goals
of the legislation.
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9, Conclusion:' The Future of Data Protection Agencies .

It 1s evident that data protection agencies are at the end of a first
“generation” of experience since 1970, but considerable differences of
opinion exist about the stage that has been reached, as a discussion at
the Bellagio conference indicated.2® One participant prepared this
statement:
Data protection has reached a plateau a time for consolidation and
assessment. It is now fully accepted as a necessary feature on the
legal and institutional landscape: the last few developed countries
are just joining the club. The enthusiasm of the early pioneers has
become transmuted into the steady job of learning how to make data
protection work——and how well it works still varies from place to
place.
Although this description encountered considerable support on the grounds
that the instruments of data protection are indeed now in place in many
countries and have scored certain important successes, it also provoked
valuable responses. Some participants pointed out the considerable risks of
an event or occurreunce changing the current positive direction of data
protection, such as new outbreaks of terrorism, a return to a negative
economic situation, or further growth in the anti-regulatory movement.

Others argued that data protection had in fact reached a slippery
slope rather than a plateau. The original statement did not take account of
the central issue of how far personal data collection should be allowed to
develop. Furthermore, data protectors have to assert social control over
technology and tou re-assert human rights. They need to promote a more
private world for citizens, take a more critical view of certain types of
sensitive information systems, and try to measure the growth in the rate of
surveillance of the population.

As the foregoing analysis in this essay suggests, the future success
of data protection as a means to emsure burecaucratic accountability and
1limit goverument surveillance rests on the extent to which data protection
continues to be a significant political issue. Although the public may not
have demanded a data protection law, it is arguable that a threat to repeal
one would provoke resistance. Yet public awareness of data protection
agencies is such that government initiatives to vitiate the effectiveness
of data protection, for example by cutting its budget, may not become hot
public issues. The assured exception is countries where the agency has now
become well known, such as all of the Data Protection Commissioners in West
Germany (because of the 1983 census controversy) and the Swedish DIB
(because of Jan Freese's extraordinary capacities as a pub11c1st for data
protection.)

Data protection agencies can claim a sound history of reasonable
accomplishments to date, even though the new laws in recent years in
English-speaking countries Like Canada and the U.K. means that we gtill
lack experience in measuring the effectiveness of lmplementatiOn. 27 The
problems of data protection will probably become even more acute in the
public sector as the political will to support this lnnovative activity
continues to evaporate, as govermments emphasize economic issues. Yet the
Swedish experience of the last decade suggest that good data protectors can
adapt sucessfully to changing political and econcamilc climates without
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vitiating their central goals.

How will data protection agencies look by the year 2000? Will
contemporarieg look back upon this initlative as a quaint effort to cope
with an overpowering technological tide or as a fruitful exercise in
promoting the coexistence of competing human and societal values? Whatever
one's personal hopes, both scenarios are possible. The central thrust will
clearly be the technelogical imperative of integrated communications
devices and computers. The electronic office will be fully in place, and
distributed data processing will have made the concept of a data bank even
more outmoded than it already 1s. Personal computers will be interlinked
and on every desk. The resulting burden for creative lawmaking and
effective implementation of data protection laws by oversight agencies is
aiready evident and will only increase in future years. But, in my present
judgment, the existing model of how a data protection agency can and should
articulate privacy interests has long-term validity, despite the problems
discussed in this essay. Moreover, data protection agencies are unlikely to
become archaic institutions in the forseeable future, even If they are
splendidly successful in fashioning strong, special data protection
measures for every kind of personal information system in govermment
hands., The combination of technology and government needs will produce a
continuing series of challenges to privacy interests, in respomse to which
data protection agencies will have to be vigilant, articulate, and
resourceful in fashioning acceptable solutions in the public interest. In
sum, the first gemeration experience with data protection has created
reasonable expectations of a positive and active future for data protection
agencies. Even if they ultimately fail, their existence is both desirable
and essential.
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Abstract

In Heolland the public privacy debate started in October 1970. Two incidents
are responsible for this debate: the census of 1870 and the introduction of
‘a personal registration number. |

Alarmad by the public discbedience which was the result, the govermment
.Asked a state commission to prepare a proposal for a privacy law. In 1976
the report of the commission is published and it took another five years
before the proposals were sent to parliament. The politibél discussion and
the deregulatory movement made that the proposals are rejected. h new
cfficial commission is asked to prepare new ones. In Névember 1884 this
commission has finished and the prediction is that the neﬁest law will be
sent ﬁo parliament in summexr 1985.

During all these years a FPoundation Perscnal Registrationzalert is actiwve
in Holland in informing the public on privacy-issues, in'épite of the work
and ideas of this Privacy Protection Movement the Privacy in this technolo-
gical age is not optimal protected.



Introduction

In a time of growing autcmation and lack of regulation the political climate
in Hoiland is changing. There is a growing demand fox 'law.and order'. The
socital-economic crisis is calling fdr a better contrel of the financial cir-
cuits, especially since not long ago a governmental commission showed that
there is a growing misuse of the benefits of the welfare state and that the
*black money' circuit is large. The cfiminality too is growing and government
and parliament are reguiring for a better control of the citizen. For these
controls the technological means are 5ppropriate and when they are not, new
and better ones are being introduced.

Since 1982 Holland has its own datanetwork (DN-1) developed by the Dutch PT'T.
This datanetwork will be uszed by the police and for the automation of the po-
pulation register. A personal registration number is allocated to almost every
citizen and everywhere the public authorities are arguing the efficiency of
this number for other goals, particularly for tyracing peopie. The government
isﬁintraducing a new number for the linkage between the détabases of finance
and social security for the controlling of payments and earnings. The
registrations of the police are centralized and automatized with linkages to
the registrations in other coﬁntries. The intelligence services are more ac—
tive than ever., In 1984 (!) the Minister of Justice (!) suggested the intro-
duction of a personal identity card, something that is unknown in Holland
since the last World-Warx. In February 1985 the same suggestion is made by a
small workihg group of one of the parties in the'government, which is prepa-
ring the elections of 1986. The motivation for introducing this card is that
it is easier for the police to fight crime. In European connection a new
machine~readahle passport will be introduced. There are éxperiments with

the Electronic Pund transfer with Points-of-Sale and the use of telebanking,
teleshopping, telecorresponding and Viewdata.

A psychological and political climate is raising in which all the organiza-
tional and telemetical innovations are introduced and used without almost
any political discussion. The holy goal of efficiency and control seems

more important than a political discussion about the means and the conse-
quences for the privacy of the individual. _

As this brief history of the continuing story of privacy protection in Hol-
land will show, fortunately the public interest in the privacy problem is
growing and it seems that after the quiet period during the.end of the

seventies, the mass interest will be as large as it was in 1970.



The rising interest in the privacy-problem

Until the beginning of the sixties the questions surrounding privacy received
little attention nationally as well as internationally. Aﬁroad, particularly
in the United States, some court cases related to privacy'have been held.
But in these cases the indictment was mostly for an intrusioﬁ cf ownership,
for example because someone's photo was used for advertising purpose or be-
cause equipment for éavesdropping had been placed in a private house. Only
in the second part of the fifties ahd the beginning of the sixties attention
was given to the problem of privacy in relation with registration of perso-
nal data. Books like Vance Packard's 'The Naked Socisty' t1964), Myron Bren-
ten’s 'The Privacy Invaders® (1964), Gross' 'The Brain Watchers' (1963) and
Dash' 'The Eavesdroppers’ (1959} pointed to a new development: with the help
of psychological tests and eavesdropping devices it became possible to pene-
trate into the private life of -individuals. It looks like George Orwell's

predictions becoming reality. At the same time the attention is focused on

- .
the storage of personal data in a computer. The result is Westin's famous

definiticon of ‘finformational privacy'® (Westin, 1967:7).

In the years before 1970 there is little interest in Holland for the privacy-
problem. A few lawyers pay attention to it in relation to some specific law,
related to the use of data by the police and the use of the data of the
population registration. In 1966 some social scientists ﬁake a start with
moxe theoretical prokblems when, independently from each other, two sociolo-
gists and a psychologist told of their experiences in the United States. They
are especially influenced by Bates (1964), Packard and Ruebhausen and Brim
(1265). In general the remark of Cope is also true for Holland:

'With only one or two exceptions, mainly American, the subject of privacy

has net xeceived much attention from sociologists and social psychologists,
"Until very recently, there has been a surprising disparity between the public
concexrn and debate and the level of academic analysis. The overall neglect

of the topic is true a fortiori in Britain.' (Cope, 1978: 187).

In 1970 the interest for privacy changed radically, althougﬁ the scientists
neglected it again. The idea to introduce a personal regiétration number and

to establish a Central Personal Administration (CPA) together with the cen-

sus of 1371 leaded to a wave of protests. These two 'incidéﬂts‘ are responsible
for that from that time on there is increasing interest:in registration and

privacy in general. We will first go into these two 'indicents'
The census of 1971
In March 1970 parliament accepts, without much attention and with only three

votes against, a law which lay dewn that on February 28th 1971 there will

be held the forteenth Census annex House-Counting. As usual the census-taking



is not anonymously, because one of the aims is checking the population re-
gister. Co-operation is obliged and refusal is punishable with a maximal
fine of 500 Dfl. or imprisonment of 14 days. '
There are more than 100 guestions about home, health, educafion, occupation
and - in global categories - income. New is o
— the data will be optical read, stored and processed automatically
~ the registration form is a kind of a machine read puncﬁ—card with a
pastedown on which everyone has to fill in name, address, domicile and
birth-date _
- for the first time a number will be punched through the registration forms
so that afterwards, when necessary, a link can be made between the paste-
. down and registration forms.
Until October 1970 the public and press show no interest in this census.
Suddenly thereafter many protests are appearing in the press. The main argu-
ments are against the obligation to cooperate, the non-énbﬁymity and the
unfcertainty about the use of the data, especially now the'computer is employed.
In a first reaction the general-director of the Central Bureau for Statistics
(CBS}, the governmental institution which is responsible for the census,
accases the press of launching a 'fear-psychosis for the computer'.
The unrest is growing and opinionlpolling in the beginnihg 6f February 1971
predicts a possible non-response of 25%, The figure and the political unrest
are for the parliament the motive to initliate a new parliamentary debate.
As a result, the - in 1970 accepted - law some minor points are changed (the
time during which the data may be stored is reduced, all data are destroyed
after some time, Jews and other victims of Second World War may legally
refuse, but the majority of parliament égrees again with thé census on
February 28th. Tﬁis debate has as a result that suddenly the public discus-~
sion almost disappears. Nevertheless it is shown afterwards that the protests
have lead to the actual refusal to cooperate with the census of by and large
fwentysix thousand people, despite the fine or imprisonment. An even larger
numbexr of people (250.000) passively resisted by not béiﬁg at home at the
time of the counting or by making thé_registration forms unusable.
Obviously the census was sabotaged, the results came later (1977) than expected
and appeafed to be almost useless for scientists and managers. The reason for
the delay was tﬁe aim of the CBS'ﬁd_ﬁféseﬁt raliable daté} They £illed in by
hand a part of the registration form for the people that refused, they
checked - as far as possible - the:missing or false data and there was a
failure in the colour of the machine-readable cards, so thét one million
cards could not be read and had to be written over by hand.

The number of refusers (26.000) was large enough for the court not to pro-



secute and in December 1971 the Minister of Justice gave a general pardon.

The failure of the 1971 census and the call for better safeguards for the
privacy were the most important arguﬁents in parliament tb pass a motion in
which is laid down, that there will be no census in Holland; unlegs there is a
privacy-law. This motion made that in 1979 the decision is taken to adjourn

the planned census of 1981,

Personal Registration Number

In the middle of the siwties the storage and processing-of personal data
signalled a new phasge in the development of the computer. In 1966 it was pro-
posed to automatize on the level of communities the population registration

in the Netherlands. This occasion could be used to give every citizen a per-
sonal registration number. At the same.time the idea was considered to cre-

ate a central institute where parts of the population régistration would he
stored with the purpose to pass on changes te a number of governmental orga-
n;zations. In 1967 the government - without consulting parliament - accepted
the preoposals and from that time on the first numbers were distributed. At the
same time 5 state commission is formed who has to advise about the use of

the numbers and the structure of the central organization.

In spring 1970 a report appears in which this central body is called Central
Personal Bdministration {(CPA). The report is also positive about the pexrsonal
numbers, because they facilitate the commuinication between communities and

the CPA and between CPA and a number of governmental agencies. The possibility
also is considered that, once every citizen has this numbe:, the system could
be put at the disposition of private organizations like insurance companies,
the banks and governmental institutions like the PTF and for the censusses

in the future,- .

Just like with the census almost no one showed interest in this report. This
changed during the discussion about the census and a link was made between

the numbers on the forms of the census and the registration number. Although
this link showed to be false, it brought the privacy discussion on a new

level and poured oil on the flames. |

The unrest during the census was a:warning signal too for those who wanted

to implement this number. During the debates about the budgét for internal
affairs in the autumn of 1971 the ideas for a CPA are critibized by the leftist
parties in parliament. They presented a motion demanding to stop'the introduction
of these numbers. First a law regulating the organization of a CPA and ths pri-
vacy of the individual should be presented. This motion was rejected by the.

parties supporting the government, because of the promise of the government -



to présent such a law guietly. A proposal appeared in 1975, but this one has
never been treated in parliament, In 1882 a new proposai of a law appears in
which, comparing with 1975, a few minor changes are made. This proposal is
discussed in the special commission of parliament and aspecially the centra-
lized position of the CPA is criticized. Almost all parties agree with the
personal registration number. In 1984 the CPA is changed in a GBA, what means
that instead of a centralised agency the task is taken ovef by about twenty
decentralized bodies, who are connected by the national datanetwork DN-1.
This last report makes clear that already 12 milllon of the 13 million
citizens have the personal registration number. A new proposal for a law
will probably appear in 1986. |
The public feeling regarding this number is a feeling of powerlessness: the
process is irreversible and when ever there will be a discussion about this
number, the outcome is clear: parliament can only make a choice between yes
and ves,. |

Privacy Commission

Thepdiscussions during 1970 and spring of 1971 made clear_thét the registra-
tion of personal data can have conseguences for the privacy of the individual

- and there was a continuous outcry for a privacy-law. The composition of the
commission is rather diverse; besides representatives from Philips, Unilever
and' the banks there were also members with a more critieal stand against re-
gistration of personal data.

In 1974 a first draft of the report appears for discussion and opinion forms-
tion. The report contains only a number of basic ideas. At a hearing that
year the report could be criticised and it became clear that public authori-
ties and trade and industry did not agree. The first accused the second

of intxuding the privacy, like the second is accusing the first of the same.
Both stipulate that for themselves there is no need for a privacy law. Only

a few persons and organizations criticize it because it does not go far enough.
They propose a license system like in Sweden.

The remaiks made during the hearing and the numerous written comments are used
by the state comm1551on for their Final Report that appears in fall 1977. Th;s
Final Report contalns a brief overview of the privacy prablem in Holland and
the developments in other countries as well as a pr0posal for a law.

The law is applicable to all automlzed_databanks with the exception of the
intelligence services {(a minority of the commission does not agree with this

exception) and there is no difference between the databanks of public-authori-

ties and those of trade and industry. The proposals are not dealing with the



collection of data, only the storage and use of data is controlled by the

law. That's why the commission does not label it a privacy law, but a Law

on Personal Registration. _

The three main themes are comparable with those in other countries, although

the details differ:

~ the first is that s number of rights of the individual are being regula-
ted, like the right to see one's own file, the right to correct the data
when they are false and the right to indemnation: '

- the sscond principle is that those organizations who keep personal data
must submit to three different obligations, depending on the data stored
and the use that is made of it:

- those who merely have to announce that they have an automized registration
. those wha must make a reglementation in which is laid down the working of
the databank, the stored data, the individuals from vhom data are stored

and the way the privacy is protected |

*. those who need a license. _

A licence is needed when the data stored are 'sensitive® {political, criminal,

psgphological, sexual and medical data, and data related to race, skin and

religion} or when data are passed on to others. This license is needed bhefore
the system can be put into opezxation and everyone can protest against the
giving of a license, '

An announcement is sufficient when the data stored are 'innocent' and are

not passed on to other organizations or persons. This holds for example on

members—, subscriptions- and salary registrations.

All other databanks need a reglementation.

- the third prin;iple maintained in the report concerns £he control on the
application of these regulations by a more or less indépendent bedy, called
the 'Registratiekamer'. This board consists of a chairman, 10 members and
about 50 to 60 employees. Another task is forming a registration of data-

banks in a public register.

- The first reactions on these proposals are negative, The general impression

is that the law is made terrible bbmplicated through the use of three kinds
of obligations depending on 'sensitive’ data and *othefs'. Also the centra~
lized and bureancratic position of the 'Registratiekamer"is highly ¢riti-~
cized. Nevertheless there is hope thét iﬁ a short time the parliament will,
with some changes, accept ﬁhe proposals and introduce the law. With an eva-
luaticn of the law after a few years,:all kinds of.adaptatiOns will prebably

make it possible to have a better law and a better control of the data
protection in Holland.

=i



Already in the first draft the state commission has asked databankholders to
meke regulations in accordance with the main ideas she proposed. In 1975 this
'selfmregulation' is started. The government issues guide-lines for the appro-
ximately 120 governmental registers toc set up statutory regulations before
December 31, 1975. New registrations may only introduce aﬁtcmatizaticn after
a statutory regulation has been adopted. Although the idea is seen as posi-
tive, the lack of control makes the process is going very slowly. On the

named date less than 20% of the registers has adopted a regulation, at the

end of 1976 it is about 30% and the end of 1979 about 75%. The idea of ‘'self-
regulation' is later adapted by:the local communities, tha health and care
services and, hesitatingly, by trade and industry. _

The state commission made her suggestion of self-regulation because she

feared that it would take some years before a law is introduced and accepted

in parliament. Even this rather pessimistic view turned_but to be téo optimistic.
After the Final Report appeared in 1977 it stayed quiet for a long time. In
6;cember 1981 the definite proposal for a law is sent to parliament, This pro-
posal is, compared with the Final Report, almost the same, although there is
ona important difference: the registers of the police form an exception.

These are dealt with a new Law on the Police Registers.

In 1983 a special commission out of parliament is discussing the law and the
general impression is very negative: too detailed, bureaucratic, complicated,
centralized and only applying to the automatized databanks. Without changes

the law will not bhe accepfed._

At the same time the deregulatory wave 1s storming over Holland. The philoso~
phy behind it is that the economic crisis can only be solved when there are _
less barriexs for trade and industry. A special governmenﬁal commission gets the
task to check all (new and old) laws that are in conflict with this outlook.

The commission also checks a loock on the Law on Personal Registration. This law
is criticized for her complicated étructure and especially the procedure for

getting a license is commented. A shorter and less complicated regulation is

suggested.

Confronted with this advice and the cpinions from parliament the Minister of
Justice declares in February 1984 that he will withdraw;that proposal. He
askes a small official commission to Present a report before the end of 1984,
The commission succeeds in this and in November 1984 a ﬁeﬁiproposal for a law
is sent to the 'Raad van State’, the governmental board who is advising |
about new laws. Although the report will not be published before this advice
is given, enough is known to comparxe the new ideas with the old ones. The
fundament of the new regulaticn is a combination of regulaﬁion and ’selfregy~

lation', a distinction which parallels the difference between the publid



authorities and those who are put in par, are obliged to make a reglemen-
tation like in the old proposals. The databanks of trade and industry are
obliged to announce, although they must at the same time £ill in forms with
more detailed information about their databanks. The rights for the indivi-
dual are almost the same and with regard to the control, the organizational
gtructure of the Registratiekamer has drastically changed, although the
amount of centralization is the same. New in the proposal is that the law
applies to all databanks, automatized and not-automatized. The second im-
pression is less positive. An important element of the iaw is that the indivi-
duals has to take action to show that data are misused and not the data-
bankholder has to show that he is acting correctly. A neceseity for it is

the transparancy of the databanks, but this is, because of the many exceptions
less. The first group of exceptions are the datahanks'ﬁot falling under the
law: policeregisters, databanks of intelligence services and those of
Shurches and religicus communities. fhe second group of exceptions is inside
Ehe law. Many registrations have neither the obligation of reglementation,
ner the okligation of announcement: members-, scriptioné¥'and salary admini~
strations, financial registrations, personal registers and all registrations
only comprising name, address, community, postal code/zip-bode and nunbers
for communication. The expectation is that the advice of the 'Raad van State'
.will appear in April 1985 and that some time latex the hew proposal will be
sent to parliament. It is my impression that these proposals will pass the
parliament without many changes, despite the growing interest for the privacy
debate, “

New developments

After 1970 the automation of personal data is being introduced in various

sectors of society. To mention a few: |

- the population register '

- several systems on the level of_thé government, under which the tax~-collection,
the defense registration; the PTT

- several registrations of the police

« c¢hild protection and social welfare

- registration;of psychiatric patiénts

- various student- and pupil registrations

- medical registrations .

- credit- and data of the banking system.

Increasing protests, especially from groups directly effected by data registration

(like psychiatric clients, medical workers and other setvice organizations)

has led to the process of selfregulation. Alaimed by the prospects of computer
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stored data, also the non-automatical systems are receiving more attention,
like for example various files and mechanical registxatiohs. Various sections
of society are paying now attention to 'the problem of privacy and publish
reports: universities, libraxies, the medical service sector, social welfare,
the direct mailing.

These activities, to-gether with those mentioned in the'inttoduction, fall

in a period where nothing concrete is known about a definite regulation and,
even worse, without any form of control and feedback.

Fortunately, the public disagreement with these developments is increasing

again,

The protest movement

During the 'roaring sixties' Holland was overwhelmed with several protest
movements: the movement against America‘'s role in the Vietnam war and the
movement for democratic citizens participation, especially at universgities.
T;é causes of these movements are found in feelings against authoritarian
structures, The results are occupations of university buildings and the
forming of néw'palitical parties (Demccrats 1966, The Greéﬁ Party, Provo)},
while in the old parties new factions emerge (Red Women, New Left). Bs a
small political result in 1968 the compulsory voting is abblished.

Although the storm passed over in 1970, it is in this climate that the
government is planning a compulsory census and the introduction of registratioﬁ
numbers. The scoil is fertile for protests and in October -1970 the Committee
Consensus aAlext is founded. _

In no time it got the public interest and the Committee built a decentral
network to furnish the people everywhere in Holland with information. Thousands
and thousands of pPecple attended the meetings, watched the televisions,

heard the radico and read the newspapefs and other periodicals on the topic

of privacy. Although it was the first aim of the Committée-to inform, soon

it was obliged to tell the pecple &hat they had to do on the day of the cen-
sus. The advice became to boycot it. The results are known: numerous people
refused to cooperate and the first post war public disobedience was a protest
against registration and automation:without'Safeguard for privacy.

When the census was over the Committee remained active and gave the refusers
Juridical advices. She also formed a small workgroup with the instruction

to make a framework for a new privacy law. After the generai'pardon and the
installation of the state commission the Committee fell asleep with the

idea that was done what had to be done and it had reached its aims. When in
1974 the first draft of the state commission appeared the Committee woke up

roughly; she saw that in essence nothing had changed: the proposals for privacy



protection were meager and government did not stop the distribution of the
registration numbers. with‘brbader goals the Foundation Personal Registration
Alert is founded. Although the reactions in the media are less intensive than
in 1970, the general impression this new committece made is positive, as is
the public interest. One of the first activities of the new organization is to
distribute a Quarterly Privacy and Registration ('Kwartaalschrift Privacy

en Persoonsregistratie') in which a non-scientific wﬁy the public is informed
about the state of the art in privacy. Articles appeaxr about the registration
number, comments are made on the Final Report and on the new law in relation
with the census in 1981 and more articles are written about the situation

in other countries and on specific topics like applying for a job, the use

of cameras and sc on. Lectures are given to different groups: housewives,
students, political parties and the citizens are advised when he or she

gets in trouble with registration., The activities are carried out by a2 small
group of activists who are doing this work in their leaéure time. No money

is paid and no professionals are in service, _

Since 1981 the work is enlarged and the work cannot be done with a few people
inleasure time alone, The fear of a Computer State, as Burnham (1984) de-
scribed it, is becoming more general, and the Foundation is working now with
& small bureau and some twenty participants on a partutimé'base. Although
these people are not paid for their work, there is enough interest from un-
enmployed, volunteers and students. The bureau houses a small documentation
center and a library with literature about privacy and registration. Regularly,
there are meetings to inform thelpéople about the privacy problem in Holland
and for schools a special educational program is made, for Wwhich the interest
is high: about ten to twenty schooimeetings a month. The interest of the

media and press is enormous. After evexy new development the people of the

Foundation are asked to give comment and interview after interview is appearing.

In 1984, the year of George Orwell, the Foundation had her tenth anniversary,
and the various media had attention for this fact.

It looks like everyone feels that it is now or never. In a period in which
the information technology increases the role of this small group is becoming
more important. It has the knowledge and the confidence of many people. This
last fact is 1mportant because even the diffarent polltlcal parties are
asking for comment on things that happen. _

One advice she gave these last years ‘has scored a great success. On numerous
occasions she always proclaimed a decentral system for control on the use of
data. In the scope of selfregulation it is ssen that groups of databanks
(communities, medical registrations, psychiatry) have a socalled decentral

Privacy Commission, in which alsc one or more representatives of the indivi-

1.
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dual, the clients or patients are sitting. The Foundatiqn has proposed this

to control databanks with personal information, as close as pessible to the

UTILIZATION of the information. This means that almost every registration with

personal information must have its own 'privacy control board'.

In case of a company one can think of the workscouncil {Ondefnemingsraad),

in case of the registration centers of cities one’ can think of the city

council, in case of more general databanks one can think of consumers-prgani-

zations, to fulfill the controling task towards a databank with data.

One of the great advantages of this approach is that the control is situated

close to the possible act of prlvacy intrusion, In this model the controling

task is fysically close to the system,

This means that:

1. the members of the privacy control board have enough knowledge of the sub-
stance and the use of the datra to estimate the possible misuse of these
data. '

g;_the nembers of the privacy control board are emoticnally hounded to the
system by the simple fact that their ouwn Private data are stored in the

-~ (computer)system. This means that they are rather sensitive towards misuse.

If one chooses to organize the control of possible prlvacy intrusicn on a

rather central level one mlsses the substantial and emotlonal concern which

is so typical for the feeling of prlvacy Especially the emotional concern

is an essential part of Privacy.

The tasks of such a privacy board could be:

1. Controling the rYegulations which are to be made for avery registration
with personal data.

2. Controling - if necessary with the aild of Specialists - the decumentation
of the computersystem. In this documentation the input and output possibi-
llty of the system has to be described as well as the .software, as well
as the security measures and the pericd of storage of Pexrsonal data.

3. Controling the application or mlsappllcatlon of the examination and cor-
rection right and the removal of ocut of date data

4. Authorization of neot in the regulation mentionegd pPeople or institutions.

Concluding Remarks

Holland, of course, is not an 1solated island from the rest of the world.
It is influenced by the technolegical developments in other countries
as well as by privacy movements and d;scussions, Nevertheless there are

some differances regarding to other countries.
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COmpared with the USA, automation and privacy dlscu551on started about ten
years later and was primarily directed on what wrongly is called 'computer-
privacy'. Only later the interest was concerned on the collectlon of data
and the use of data in non-automatized systems. A difference with several
Eurcpean countries is that Holland, although it had a continuous privacy
dekate, has not yet a privacy law and the discussion about content and range’
is still going on. The reasons for this retarding are diverse and difficult
to show, but a careful analysis learns that it is a strive for perfection

in combination with political desinterest in the privacy problem. The first
proposals which are published in 1977 are theoreticaliy-almost perfect, but
becanse of the perfection not applicable. Alrhough in the years between 1970
and 1985 there always has been a public interest, the pelitical interest in
the problem was always minimal. Now and then the topic is‘disaussed in paxliament

and motions are passed, but this parliament was reaSSured when the responsible

-minister sald that 'soon' the law will be presented. and, with exception of

the census debate in 1970, the public interest was too small to wake up
parliament. This political interest made it for government and officials
easi®r to slow up the regulation. Especially these officials are important,

because of the fact that they always have a fear for transparancy of their

work. The Law on Pree Flow of Information, which is introduced in 1980, is

for the gsame reason not a success,

This all has a result that in Holland thexe is up till now only a kind of
self regulation, which makes that fﬁe right to privacy is eonly a privilege,
although the right itself is since 1984 a part of the Constitution. B result
is too, that where in other countries the law is adapated, the content and
the range of the law in Holland are sdbjected to the new political climate

of economlc crisis, fight crime and fraud, and dergulatlng. The privacy

is getting a lower priority than ever before.

Compared with other (Furopean) countries there are too a lot of similarities.
The proposed law is n ot applying at the databanks of police and intelligence
services and these institutions are incxeasingly using lnformatlontechnologles.
For this use there is not only a political call, but also a kind of technolo-
gical necessity: society is becoming mofe and more vulnerable. Nuclear plants'
and computer centers have to be protected and the use of lnformatlcn technolo~
gy for surveillance is needed (WEstln, 1979; Jungk, 1977). It seems that the
statement of Fromm in relating to his first law of the”te&hnological socliety
is becoming reality.. 'The first maxim is that something ought to be done
because it is technically possible to do it.' (Fromm, 1968: 33). Mew and

old technologies are used in a way, which some years agc would be recketed.
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All these developments show that the problem of contrel is more important than
ever. Nelkin (1977) has proposed three kinds of control: reactice (laws),
Participatory (citizen) and anticipatory (technology assessment) control. When
we are looking at the control in Holland, a similarity with.other countries is
becoming ciear: almost all effort is directed to the reactive control. For a
good privacy protection all three forms of control are equally important.

With this in mind there is one positive and optimistic development in

Holland, but also in other countries (Germany, for example). In the last

years thare is a growing public interest in the problem of pxivacy. Trade
unionsg, consumers organizations and organizations of patient$ are getting in-
volved in the privacy problem. This interest shows that probably Naisbitt ig
right, when he states: .

'What happens is that whenevex new technology is introduced in society, there
must be a counterbalancing human response - that is, high toueh - or the
technology ié.rejected. The more of high tech, the more higﬁ touch' (Naibitt,
1982: 39).
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oOp.

1. Les progrés de la transparence administrative sont un

fait marquant de la fin du XXéme siécle; 3 cet égard, la technologie

et tout spécialement l'informatique, joue un rdle essentiel dans la

diffusion de 1l'information., Le style des relations entre l'adminis-

tration et les administrés se modifie dans nos démbcraties industrielles
occidentales., Un équilibre se cherche entre le droit a l'information
administrative, le nécessaire secret administratif et la protection

légitime de la vie privée.

2. Dans un pays comme la France, le secret administratif
a longtemps été un trait dominant, L'administration classique est

secréte; la "puissance publique" agit par la technique de la décision
exécutoire, acte unilatéral'n6n m0tivé. L'administré doit exécuter la
décision, il la subit jusqu’a'1+intervention du7jd§e. En effet, "il
ne saurait étre question dfintfoduife'de la démocratie 3 1l'intérieur
méme des mécanismes par lesquéls:s'élabore la décision administrative
puisque celle~c¢ci est par esseﬁde_réalisation de'la-50uveraineté du
peuple (...) L'individu est un citoyen a 1l'égard du-pouvoir politique;
il est appelé 3 1l'exercice de la souveraineté par des représentants
élus. En revanche., face au hoavﬁir administratif, il n'est qu'un
sujet™ (Jean RIVERO). Il suffit que 1'administration soit contrdlée
par le législateur et le juge.
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3., Tout fonctionnaire est 1ié par l'obligation de discrétion

professionnelle pour tout ce qui concerne les faits et informations

dont il a connaissance dans l'exercice ou a l'occasion de ses fonctions;
tout détournement, toute communication de documents administratifs sont

formellement interdits.

4. La délivrance d'une information administrative est
purement discrétionnaire sauf, quelques rares exceptions. Ainsi,
des le XIXéme siécle, la commune est le banc d'essai de la transparence
administrative : l'habitant, le contribuable de la commune a le droit
de savoir comment les affaires sont gérées; de méme, assez tat, le

fonctionnaire acgueirra  un droit a la communication de son dossier.

5. La communication du dosier au fonctionnaire date en France de I905.
Cette réforme est issue d'un scandale provoqué par une affaire de fiches,dans
l'armée : la hiérarchie utilisait des informations recueillies par la
Franc-magonnerie et les fiches portant pour l'essentiel sur la pratique
religieuse aidaient 3 fonder l'appréciation sur chaque officier. Les
socialistes conduits par JAURES proposerent le "droit pour tout fonction-
naire & la communication automatique de son dossier". Certains craignirent
qu'ainsi on introduise l'anarchie dans l'administration. On lia donc
la communication a2 la mesure disciplinaire et ce lien subsistera jusqu'a

ce qu'en 1978, on reconnaisse un droit général dtacces.

6- Si l'administration est opaque, le citoyen veille jalou-
sement 4 la défense de sa vie privée, du moins celui & qui une certaine

aisance matérielle et sociale permet de jouir véritablement de sa vie
privée. Il a un droit d'é@tre laissé tranquille dans son intimitée et ce
droit est dfautant plus fort, qu'il ne demande rien a l'Etat cantonné
dans des fonctions de "gendarme" garant de l'ordre public; ainsi il a

peu d'informations personnelles a fournir & l'administration.
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7. C'est cette situation que la seconde moitié du
XXeme siecle a remise en cause. Le XXeéme sidcle voit le
passage de 1'Etat gendarme a 1'Etat providence. L'individu

demande a 1'Etat des prestations de plus en plus nombreuses;en
contrepartie, 1'kEtat va collecter sur chacun des données person-
nelles de plus en plus abondantes et.variées;_Le citoyen qui a
favorisé cette tendance va toutefois s'inquiéter du rdle tentacu-
laire pris par l'Etat et des dangers d'une fin de la vie privée

si 1'Etat peut tout savoir sur chacun. D'od, une premiere revendi-
cation de transparence: l'extension du droit de_communicati0n du

dossier au fonctionnaire en un droit _général d'acces de chacun

a ses dossiers personnels. Une seconde revendication parallele
va également se faire jour pour gue l'administration ne garde

plus_ par devers elle toutes les études, tous. les rapports, tous

ces documents de toute sorte gu'elle produitg_Lé niveau culturel
de la société s'est élevé; le citoyen ne regarde plus l'adminis-
tration comme ia puissance publique, mais comme -une entreprise,
certes d'une forme particuliere; il veut qu'ellé adopte un style
de communication plus ouvert. Cette transparence administrative

au profit de tous est réclamée avec d'autant plus d'insistance que

les contrdles classiques, contrdle parlementaires et juridictionnels
semblent en crise. -

8. L'informafique,_nouveau mode de traitement.de 1'infor-

mation, n'a été a notre sens, qu'un révélateur de problimes que

1'on voyait déja poindre. La masse d'informations 3 traiter rend
1'informatique indispensable. Ces traitements automatisés comportent-
ils des spécificités ? La question des fichiers et de leurs secrets

s'est toujours posée (voir notre ouvrage, le secret des fichiers,

Paris I976 ed. Cujas). On peut méme considérer que l'informatique
apporte, par ses sécurités;_une garantie suﬁpiémentaire de condiden-
tialité; elle développe les méyens_du secret-etila'VOIOnté de les
utiliser., En revanche, il est vrai qu'aucuneuéééurité n'est parfaite
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et que si une fuite se produit, ses conséquences se situeront 3 plus
grande échelle... Le changement d'échelle qui caractérise 1'informatique
est important, Cette technique bouleverse les modes de traitement de
1tinformation et permet d'entreprendre rapidement des opérations jusqu'alors
irréalisables. L'ordinateur est instrument de pouvoir, il est un prodigieux
instrument d'aide a la décision, Des données sont collectées 3 l'ordinateur
facilite leur tri et permet. de dessiner le profil de comportement de
1'individu. L'ordinateur est-il neutre ? Le traitement informatique

en conduisant a la standardisation et & une certaine normalisation en
catégories regardées comme indiscutables n'est-il pas facteur de passivité
et d'un ordre qui peut &tre excessif ?

9. Deés lors, le contrdle de la gestion administrative des données
personnelies automatisées s'est imposé; il a méme été étendu aux données

gérées sur support manuel. La défense de la vie privée a étéd, 3 cet égard,

la préoccupation premiére. Mais, parallélement, on a vu proclamer un

rincipe général d'acceés aux documents administratifs u'ils contiennent
]

des données nominatives ou non nominatives. L'objectif dépassait la stricte

defense de la vie privée. Il nous semble. que s'il y a 13 deux approches

différentes de la transparence administrative, & terme, c'est un statut de
1'information qui devra. &tre défini quel que soit le support : ainsi un
¢quilibre se trouvera entre l'information et le secret, le communicable

et le non communicable.

I- LES DEUX APPROCHES DE LA TRANSPARENCE ADMINISTRATIVE :

10, En France, ces deux approches se sont traduites par deux lois.
La peur de l'interconnexion généralisée des fichiers de l'administratian
3 partir d'un identifiant unique, le numéro de sécurité sociale et, partant,
d'un repérage permanent de 1l'individu, a conduit & 1'adoption de la

loi du 6 janvier 1978, relative 3 l'informatique, aux fichiers et aux

libertés qui organise un contrdle des traitements automatisés d'informations

nominatives. Six mois plus tard, la loi du I7 juillet I978 proclame la

liberté d'acces aux documents administratifs.



A~ Le contrdle des traitements automatisés d'informations nominatives

1, Les principes de contrdle :

1l. Six principes sont mis en oeuvre, on les retrouve dans

la plupart des pays qui se sont inspirés des travaux du
Conseil de l'Europe et de 1'0.C.D.E.: principes de loyauté,
d'exactitude, de finalité, de publicité, de sécurité, de
l'acces individuel. Sous-tend ces principes, 1l'exigence de
défense de la vie privéé; le respect de cette exigence se
vérifie par la transparence des traitements au profit de
1'instance de contrdle, par l'acceés des personnes & leurs
propres données, D'autre part, il est veillé ¥ ce que chaque
gestionnaire n'utilise que les données:;trictement nécessaireg
a3 l'exercice de sa mission; certaines données sensibles qui
font apparaitre les origines raciales ou les opinions politiques
philosophiques ou religieuses ou les appartenances syndicales
des personnes, font l'objet d'une protection particuliére:
¢lles ne peuvent etre recueillies qu‘avéc l1'accord expres

de l'intéressé, sauf pour certains traitéments de police...

12, Une caractéristique essentlelle de ces législations
tient & ce que le contrdle s'exerce non seulement par l'accés
individuel mais également, par le canaI'd'une_institution d'un

type nouveau, telle la Commission Nitionale de 1'Informatique

et des Libertés (C.N.I.L.,). Ce phénoméne mérite attention. On
aurait pu songer a un mécanisme comportant quelques reégles
législatives, itacces individuel et le contrdle des tribunaux.
L'apparition d'une iﬁstitution de médiétion est 3 retenir. Elle
semble lide au développement de nouvelles"technologies dont

1'encadrement juridique classique est malaisé et qui paraissent
davantage justiciables d'une déontologie, de regles de conduite
souples é€laborées en concertation; aussi-a-t-on voulu lui

donner une place a pdrtdans l'administration qui puisse asseoir

son autorité : elle est qualifiée d'autorité administrative
indépendante; sa composition est origihéle. Elle repose
davantage sur l'élection par différentes instances que par la

désignation gouvernementale, le poids des parlementaires contri-

bue a& renforcer son indépendance, son autonomie et a la faire



connaitre de 1'opinion. On notera qu'a une période de crise
de 1'institution parlementaire c¢lassique, individuellement,
les parlementaires tentent de suivre les interactions des
libértés et des nouvelles technologies dans des institutions
spécifiques,

Le controle de la création des traitements publics :

13, Pour ‘1a CNIL, 11 vy a une transparence totale des projets
de création de traltements. Notamment, par ses avis, elle

négocie des modifications des projets. Il serait sans doute
délicat pour la CNIL de s'opposer de front a des projets
auxquels un gouvernement tient. Eternel probléme des organes
de contréle face a des décisions politiques... Le plus souvent,
les avis de la CNIL sont émis aprés que Ies modifications du
projet initial ont ete obtenues en cours . d'instruction et

que des réserves ont été formulees dans l'avis. A l'inverse,
dés lors que l'avis a été rendu public et que les médias 1l'ont
commenté, le Gouvernement est incité 3 en tenir compte...

(¢f. notre article avec N, LENOIR, Actualite juridique droit
administratif I983, p. 645},

14. En ce qul concerne l'identifiant unique, la CMIL s'est

opposée 3 sa banalisation et a invité les administrations a se
doter d'identifiants spécifiques. La Commission a d'autre part

examiné les fichiers de police, en tenant compte, a chaque

fois, de la nature de la population goncernée et des dangers
qu'elle peut ou non présenter pour la sireté de l'Etat,
la défense et la sécurité publique; elle autorise certaines

dérogations aux principes de la loi du fait de la dialectique

inévitable existant entre raison d'Etat et droits Lndividuels
tn I984, elle s'est prononceée sur l'informatisation de toute
une administration, en l'occurrence celle des impots, a

travers l'ensemble de ses fichlers: 13 également, une concilia-
tion a été opérée entre la défense de la vie privée et les

exigences de la lutte contre la fraude fiscale. La vie privée

est de moins en moins un absolu; elle doit céder devant

certaines contraintes de la vie en société, contraintes



variables suivant l'époque et la société en cause. Si les

recensements généraux de la population sont une nécessité

comme l'a reconnu le Tribunal'consfitutionnel de Karlsruhe,

en revanche, la CNIL estime que la question traiditionnellement
posée sur l'union libre était inutilement indiscrete. Dans le
méme souci de préserver 1'intimité de la vie privée, elle

a estimé que la facturation détaillée de leurs communications

téléphoniques, délivrée aux usagers, devait comporter les numéros
d'appel moyennant l'occultation des gquatre derniers chiffres,
afin de protéger le secret de la correspondance des tiers
appelés. o

15, Le principe de finalité est doncune référence majeure de

la C.N.I.L, pour la protédtion de la vie privée; il doit y avolr
adéquation des données enregistrées a la finalité de traitement
dés lors que celle-ci est jugée 1égitime. La Commission veille
également au respect de l'identité huméiné;'ainsi elle a

repoussé un systéme qui comportait 1'édition & partir des
certificats de santé obligatoires a la naiééance, de fiches

de signalement d'enfants devant faire l'objet dtune surveillance
médicale et sociale prlorltalre. Le tri s* opérait au moyen de
la modélisation de multiples facteurs, pour la plupart trés
inecertains., '

Le contrbdle de la gestion des traitements publics :

I6., Ce contrdle est d'abord assuré par la CNIL qui détient
d'importants pouvoirs d'investlgatlons tant a l'égard des
fichiers manuels qu' automatisés. Elle developpe de plus en

plus les contrdles du suivi des avis qu'elle rend en matidre de
création de traitements. A la suite de piﬁintes ou spontanément,
elle opere également des contrdles sur la gestion de certains
traitements. Jusqu'a présent, elle a peu utilisé l'arme pénale,
préférant manifestement celle de la publicité de ces observa-

tions, souvent plus adaptée.

Qt.‘/t..



17, De son c0té, le eiteyen a un droit d'accés aux informations
le concernant. Il peut se faire communiquer, en langage clair,
ces informations, puis les contester en exergant un droit de
rectification si elles sont inexactes, incompiétes, équivoques,
périmées ou si leur collecte, leur utilisation, leur communica-
tion ou leur conversation est interdite. Cette relation directe
entre le ficheur et le fiché n'est pas aisée a faire entrer
rapidement dans la pratique, tant les fichés hésitent, seuls,

4 faire valoilr leurs droits et tant les ficheurs sont tentés
d'abuser de leur positicn,

I8, Pour les fichiers de police, 1'administré doit passer

par la CNIL, qui délégue un de ses membres ayant la qualité de
magistrat. Celui-ci exerce les mémes pouvoirs que le titulaire
du droit d'acces. Au terme de ses investigations, il se borne &
notifier a 1'intéressé qu'il a été procédé aux vérifications
demandées. Peut-on encoré parler de droit d'accés ou ne sfagit-
il pas plutdt d'uné_forme de contrdle de la CNIL ? Ce droit
d'acces indirect est céractéristique de la voie moyenne qui
peut seule étre pratiquée a l'égard de ces fichiers.

19, De méme les informations 3 caractére médical ne sont
communicables gque par l'intermédiaire d'un médecin désigné a
cet effet par l'intéressé.

20. Dés la collecte des informations, il est précisé a la
personne quels seront les destinataires des informations et
l'existence d'un droit d'acces. Toutefois, la constitution

de banques de données épidémiologiques pose probléme au regard
de cette exigence d'information de 1l'individu. Tel est le cas,

par exemple, pour les registres du cancer....

Y



B- La liberté d'accés aux documents administratifs:

1. Le principe de la liberté d'acces 3.

21. Parallélement au droit d'accés de chacun 3 ses
propres données, une exigence plus générale de transparence
administrative s'est manifestée avec la loi du 17 juillet
1978 au profit des documents administratifs de caractére
non nominatif 3 désbrmais, sont commuﬁiéables les dossiers,
rapports études, cbmptes rendus, traitéﬁents automatisés
d'informations non nominatives......

22. La finalité est moins celle de la défense de la

vie privée que l'instauration d'une démocratie administrative

pour des citoyens considérés comme adultes; la participation
des citoyens doit pouvoir s'appuyer 5urfune information
compléte. Une telle loi bouleverse une tradition de secret
administratif profondément établie en France, elle

rejoint d'autres grandes lois comme léé lois scandinaves ou la
loi américaine.

23. Le droit d'acces s! accompagne ici, non pas d'un
droit de rectiflcatlon, mais d'un droit de réponse : toute

personne a la droit de connaitre les 1nformations contenues
dans un document administratif dont les conclusions 1lui
sont opposees; sur sa demande, ses observatlons sont consi-
gnées en annexe,

24, Le principe est donc la trdnsparence, assorti de
quelqgues exceptions. La encore, entre l'administration et les
administrés, a été placée une instance de médiation, la CADA

?
en cas de difficultés, est saisie par les citoyens et elle dit,

(Commission d'acces aux documents administratifs); celle-ci

dans un avis, si le document en cause est ou non communicable
La CADA a sans doute une dimension plus-modeste que la CNIL;
cependant, on y trouve également des élus du suffrage univer-
sel a c6té de hauts fonctionnaires et de magistrats.



3.

I10-

Ses avis ont un rlle surtout pédagogique: persuader l'administration

decommuniquer un document; ils ont, en définitive, une valeur "moralement

contraignante,

Les exceptions au principe :

25, Une liste de secrets flgure dans la loi qui rendent des documents

administratifs non communicables. On y trouve en particulier des
secrets définis dans l'intérét de l'administration elle-méme : secret

des délibérations du Couvernement, secret de la défense nationale ou
de la politique extérieure, par exemple; d'autres secrets protégent

l1'individu lui-mé€me, notamment:, le secret de la vie privée, des dossiers

personnels et médicaux: on ne peut laisser communiquer a un tiers un
document administratif qui comporterait des appréciations dont la
divulgation porterait atteinte a la vie privée de la personne concernée,
transparence administrative certainement,mais également, respect de la
confidentialité et de la vie privée; on retrouve par un autre biais l'une

des préoccupations des lois informatique.. et libertés.

Pratique et évolution :

' 28. La Yoi du 17 juillet, initialemert prévue pour 1'accds aux
documents ddministratifs non nominatifs, a été complétée peu aprés
pour donner également un droit d'acces aux documents nominatifs. Cette
loi rejoint ainsi la loi informatique et libertés qui avait déja

~institué un habeas data. Congue pour asseoir la démocratie administrative

la loi du I7 juillet 1978, dans pratiquement deux tiers des cas, va étre
utilisée pour l'accés a des dossiers personnels de la part de citoyens
soucieux de controler leurs informations et de défendre leur vie privée.
En revanche, l'accés de groupements, associations, partis politiques,

3 des documents généraux, acceés qui a paru indispensable pour qu'ils

puissent étayer leur argumentation, est encore peu fréquent,

27. D'un autre co0té la CADA ne s'est gueére penchée, a la différence
de la CNIL, gue sur l'acces a des documents gérés sur support manuel;
elle n'a pas encore réfiéchi a l'acceés aux banques de données adminis-
tratives non nominatives et portant sur les grandes questions écono-

migques, sociales, culturelles....
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28. A partir de deux approches différeﬁtes, on retrouve
leg mémes interrogations : doit-on gérer différemment 1'infor-

mation nominative et l'information non nominative ? les régles

de gestion sont-elles les mémes selon que l'information est
portée sur support manuel ou informatigue ? quel équilibre
définir entre le droit & la vie privée, gui impose la confi-
dentialité, et le droit 3 l'information ou droit de savoir ?
Toutes ces questions semblent bien relever d'un statut unique
de l'information administrative gqui reste encore & déterminer.

I1I- VERS UN STATUT UNIQUEIDE L'INFORMATION ADMINISTRATIVE H

29. Les approches dlfférentes engendrées par ces deux lois
ont fait surgir des contradlctlons. Sans doute, celles-ci ne
doivent-elles pas €tre exagérées, mais elles appellent un dépas-
sement qui pourrait prendre, a terme, la forme d'un statut
unique de l'information. | |

Les premidres contradictions nées de deux approches.

30. Les deux approches conduisent tout d'abord A des
appréciations différentes de ce qu'est une information nomi-
native. Dans la lei de protectlon des données personnelles
automatisées, c¢'est une acception trés large qui prédomine :

sont réputédes nomlnatlves 1es informations gqui permettent,

sous quelgue forme que_cg_soit, directement ou non, l'identi-
fication des personnes phyéiques.auxquelles elles s'appliquent.
Dans cette optique, toute information ndminative doit relever

de la protection de la v1e prlvée. Au contralre, dans 1'approche
de l'autre loi, la deflnltlon est restrictive pour ne pas limi-
ter abusivement la liberté d'accés des tiers aux documents admi-

nistratifs (voir, sur ces déux-approches,'notre note avec
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C. WIENER au Recueil DALLOZ 1983 p. 546) : ne sont considérées
comme nominatives que les informations qui contiennent "une
appréciation ou un jugement de valeur sur une personne physique
nommément désignée ou facilement identifiable”. Ainsi, un
fichier de permis de construire sera qualifié par la CNIL de
fichier nominatif et verra son accés limité; la CADA ne le
définira pas comme document nominatif et, dés lors, dira qu'il
est communicable ...

31. Il est vrai d'autre part que la réflexion de la CNIL
porte surtout, bien que pas exclusivement, sur des informations
automatisées, alors que la CADA se prononce sur la communicabi-
lité d'un document manuel. On 1'a dit, il existe sans doute une

certaine spécificité de la gestion informatique, due surtout au
changement d'échelle qu'elle impligue. Cependant, est-il raison=~
nable d'envisager deux jurisprudences donnant deux définitions
de ce qﬁiest ou n'est pas communicable, selon la nature du
support ? Une telle solution serait d'autant moins raisonnable
que la distinction entre le manuel et l'informatique ne cessera
de s'estomper, Déja, lorsqu'a été votée la loi informatique et
libertés, il a été proposé d'étendre les régles de collecte,
d'enregistrement et de conservation des informations nominatives,
ainsi que les régles d'accés aux fichiers manuels, pour éviter
la coexistence d'un régime strict et d'un régime souple. Mais
aujourd'hui, les deux types de gestion sont de plus en plus
inextricablement mé&lés puisqu'on voit des traitements automa-
tisés devenir des fichiers de références renvoyant a des dos-

siers manuels. C'est bien silr un régime uniforme qui devrait
s'appliquer 4 cette information indissociable., Au surplus,
l1'administration ignorera le plus souvent sur quel support sont
gérées telles catégories d'informations le concernant.

-



-13-

32. Enfin, on ne peut, organiguement, separer la matiere
de 1l'information entre une CommiSSLOn chargée de défendre la
vie privée et une autre ayant pour mission de renforcer le
contrdle démocratique des citoyens sur les pouvoirs publics
et 1l'administration. Il ¥ & un arbitrage et une conciliation
8 Opérer constamment entre la protection de la vie privée,
le droit de savoir de l'administration et 1 informatlon des
tiers. .

Le dépassement des contradictions.

33. Dans les années 70, on a vu poindre une inquidétude
a 1'égard du développement incontrélé de 1° 1nformat1que aux
mains de guelques-uns appelés & détenir un grand pouvoir sur
les individus. Depuis lors, trois faits doivent &tre relevés :
la maitrise de 1la gestion des données personnelles automatisde
@ progressé grice, en particulier, & l'action des autorités de
contréle; on s'est apergu, d'autre part, des dangers propres
aux fichiers manuels, mal mis 2 jour, et qui enregistrent
souvent, dans des conditions douteuses, des personnes qui, a
vie, apparafitront comme des suspects. Enfin, la micro-infor-
matigue entraine une dispersion des détenteurs de donndes
automatisées et une certaine déconcentration, voire décentra-
lisation de 1l'information.

34. Les institutions de médlation ont un réle irremplagable
a4 jouer en amont du contrﬁle Juridlctlonnel pour aider 1le
citoyen isolé, pour conseiller 1 admlnlstratlon. La formule
d'une magistrature morale dans laquelle s;égent des parlemen-
taires est 3 conserver. Mais 1'on pourrait regrouper les commis-—
sions pour que ce droit 2 1‘1nformatlon administrative et ce
droit au secret trouvent leur équilibre. Une Commission unique
découperait son chanp de compétences autour de deux axes :
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1. Les questions de constitution des fichiers et de leur

accesgsibilité.

35. Une activité de réglementation doit consister & définirx

les régles de constitution des fichiers nominatifs : apprécier
la finalité du traitement, la liste des destinataires des infor-
mations et la nature des informations collectées; régles de
collecte, d'enregistrement et de conservation des informations

nominatives,

36. A cet égard, on sera conduit & s'interroger sur 1l'évo-
lution inéluctable des formalités préalables & la création des

traitements, alors que leur nombre ne cessera de croitre; face

a une loi générale comme la loi francaise et les lois europé-
ennes, a la différence des Etats-Unis, une déontologie secto-
rielle doit se préciser. Cette magistrature morale doit, sous

le contrdle des tribunaux, en concertation avec les intéressés
et en recourant, le cas échdéant, a débat public, opérer cet
arbitrage entre les différentes libertés en cause; la vie privée
est souvent & concilier avec d’autres exigences.

2. Les refus de communication.

37. Un autre axe d'activité consiste & régler ponctuel-

lement les refus d'accés 3 des documents nominatifs et non

nominatifs. Encore faut-il s'accorder sur la définition du
terme nominatif et sur la liste des secrets & opposer. La
Commission doit assurer ce rdle d'intermédiaire entre admi-
nistration et administrés, et dire ce qui est et ce qui n'est
pas communicable. Trois autres séries de questions méritent

également réflexion.
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38. La notion de tiers autorisé : Si les lois de protec-

tion des données prévcient que soit fixée la liste des desti-
nataires des ihformations nominatives, il est des cas ol ce
droit de communication semble automatique. Ainsi, 1'adminis~
tration fiscale traditionnellement a des pouvoirs d'investi-
gation trés larges, mais l'informatique transforme-t-elle ce
droit d'investigation ponctuel en un droit beaucoup plus géné-
ral de communication de bandes magnétiques sur les contribuables ?
S'il existe dans les lois de protection des données un droit i
1'oubli, on peut penser qu'il n'est pas opposable aux Archives
qui doivent, de droit, &tre destinataires de toutes les infor-
mations. Enfin -et ce point maintenant est connu-~ la protection
de la vie privée et le principe de finalité:ne doivent pas
avoir pour conséquences de rendre plus difficile l'acceés des
chercheurs aux informations. -

39.. Droit de rectification et droit de'réponse. Le droit

de rectification a &té congu pour corriger une erreur qui se
serait glissée dans un traitement Mais la rectification,
c¢'est-~a-dire la suppression cu la modification de 1'information
peut-elle toujours &tre impqsée a 1'Etat ? Le droit de réponse
ne concilie-t-il pas parfdis mieux le contrfle de 1'administré
sur ses informations et la rédaction que l'administratlon a
donnée elle-méne ?

40. Droit individuel et droit collectifglLé droit d'acceks
aux données personnelles est un droit individuel; pour les
données non nominatives, c'est un droit aussi bien collectif

que personhel. Mais 1l'on peut penser que ce_droit individuel
reste souvent bien formel;et-de portée limiﬁée. Le contrdle

de l'information et des systémes d'information ne peut qu'étre
collectif pour étre efficaée{'C'est le réle des commissions

N
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du type CNIL; ce devrait &tre le réle des comités de personnels
et d'usagers que de porter une appréciation sur les systémes
d'information 3 mettre en oeuvre. C'est également la tiche des
médias et du mouvement associatif que de faire des suggestions
et d'ouvrir le débat. Il y a des choix de gsystémes 4° informations
a4 faire; rien ne doit &tre subi. Les choix ne sont pas sans

conségquence sur le modéle de socidté qui se développe et sur la
part respective faite aux différentes libertés. Ie concept de
vie privée ne peut plus conserver un sens purement négatif; il
faut le replacer dans le cadre plus général d'un moddle de
société et d'une démocratie confrontée aux nouvelles technologies.
Il est alors une variable , essentielle sans doute, mais une

variable seulement parmi d'autres. Comme le dit la loi frangaise
sur l'informatigue et les libertés : ”L'informatique doit &tre
au service de chaque citoyen (...). Elle ne doit porter atteinte
ni 2 1'1dentité humaine, ni aux droits de 1°' homme, ni 4 la vie
privée, ni aux libertés individuelles ou publiques®. Les démo-
craties industrielles occidentales dans lesquelles ces lois

sont nées ont des réponses, sinon identiques, du moins de méme
nature; elles se dégagent peu & peu. En revanche, dans les

autres sociétés, les questions sont & peine posées ...

Mars 1985.



